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1 BE | T REMEMBERED that the deposition upon ora
2 examnation of DAN MCCARTY was taken on Tuesday,
3 February 25, 2014, at 7141 Clearwater Drive Sout hwest,
4 (QOynpia, Washington, before Kylie Hamm ngton, Certified
5 Court Reporter in the State of Washington.
6
7 DAN MCCARTY, having been first duly sworn upon oath,
8 testified as follows:
9
10 EXAM NATI ON
11 BY MR SNYDER
12 Q M. MCarty, |'mgoing to be handling your deposition
13 this morning. |'mjust going to start with a few
14 ground rules here. Have you ever been deposed before?
15 A No.
16 Q So because we're having what we're saying today
17 transcribed, it's going to be inportant that you answer
18 audi bly: yes, no, or an explanation.
19 A Ckay.
20 Um hnm shruggi ng won't work because it won't appear on
21 the transcript.
22 A Sure.
23 Q Does that make sense?
24 A Yes.
25 Q It's going to be inportant that you wait to answer a
E Page 6
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1 question until I finish the question. And I'mgoing to
2 assune that you understand the question unless you tel
3 me otherwise. So if there's sonething that's unclear,
4 just let nme know, and I'Il try to clarify it for you.
5 You may hear objections fromcounsel today about
6 some of the questions I'masking. You're stil
7 required to answer those questions unless Ms. Mtchel
8 tells you do not answer.
9 Ckay.

10 |f you need to take a break, just let me know. W'l

11 try to be as acconmodating as possible. And you're

12 under oath, so everything you say nust be truthful

13 here.

14 Now, we're going to be exchanging some paperwork
15 back and forth and we're going to be talking about lots
16 of different documents. |f you're confused at any tine
17 or you don't know what docunent we're tal king about,

18 just let ne know so we're both on the same page, so to
19 speak.

20 Could you tell ne alittle bit about what you did
21 to prepare for the deposition today?

22 Nothing. | sent the folders to -- or the files to

23 @nny in our Aynpia office.

24 Q Did you review the deposition subpoena?

25 A Yes.

E Page 7
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1 Q Did you take a | ook at the production at deposition
2 about the docunents that we were seeking?
3 A You al|l have them
4 Could you just tell ne alittle bit about where you
5 | ooked for docunents?
6 A Everything that we have right nowis in electronic
7 file. So |'ve gone through ny laptop and gone through
8 the server.
9 Q Did you speak with anyone in preparing for the
10 deposi tion today?
11 A My counsel .
12 Ckay. So we're going to be talking about D & A Dairy,
13 DeRuyter Dairy, the Bosma and Liberty facilities, and
14 Cow Pal ace. |'mguess you're somewhat famliar with
15 all those?
16 A Yes.
17 Before we get into that, | want to cover sone general
18 background stuff. Could you tell us a little bit about
19 your educational background?
20 A | have a bachel or of science degree fromthe University
21 of ldaho in general agriculture where | studied anim
22 science, plant science, crops, and soils.
23 Q Did you do anything after that? Did you go get a
24 nmaster' s?
25 A No, sir.
E Page 8
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1 Q Ckay. So it sounds |ike you had an enphasis on crop
2 science and agronony?
3 A Yes.
4 Q Did you do any internships or anything like that while
5 attending col | ege?
6 A Yes, | did two. One with the Colunbia Basin Ag
7 Research Center, summer of '92, and then one at the
8 Eastern Oregon Ag Research Center in Union, Oegon, in
9 ' 94,
10 Q Wien did you start with the Department of Agriculture?
11 A June of 2010.
12 Q Wiat did you do before that?
13 A | was the watershed planter and stemrecovery
14 coordinator for the Klickitat County Natural Resource
15 Depart nent .
16 Q How | ong were you in that role?
17 A Three years.
18 Q Was that your first job after college?
19 A No.
20 Q Can you tell me what you did before that?
21 A | was the inspector with the Idaho State Department of
22 Agriculture working with livestock producers on the
23 Sal mon and C earwater and Snake River drains to get
24 themin the plans.
25 Q Did that involve inspecting dairies?
E Page 9
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1 A No.
2 Wiat did you do when you started your role with the
3 Departnent of Ag? Did you have any training?
4 A | did not have any training on dairies.
5 MS. KRI STENSEN. Let ne just be clear.
6 You' re tal king about Washington? Because he said he
7 wor ked for |daho State.
8 MR SNYDER: Yes. \Washington Departnent of
9 Agricul ture.
10 A Repeat the question.
11 Did you have any training with the Washington State
12 Departnent of Agriculture? [|'ll refer to that as
13 Departnment of Ag or WSDA fromhere on out. If we're
14 tal king about another state, I'Il et you know.
15 A Not prior to starting the job. |'ve gone through
16 training since.
17 Q Tell me about the training you' ve gone through.
18 A It was investigator training put on by, | think,
19 departnment -- | don't know who it's put on by,
20 but -- and then we've gone to phosphorus conferences
21 and different sem nars.
22 Q Wiat happened in the investigator training? Can you
23 tell tone alittle bit about that?
24 A It was pretty broad spectrumtraining. W had folks
25 fromthe Departnent of Revenue there, Departnent of
=== Central Court Reporting 800. 442. 3376 rage 10
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Heal th, and they basically gave us the kind of

core -- the core investigative techniques on howto do
our job.

Q \Wat are sone of those core investigative techniques?
Asking questions to -- naybe to see if the answers
you're getting are, in fact, the truth or not.

Q D d you have any training about the actual inspection

process at dairies that you' re going to be going to?

© oo N o o M~ W N P
g

A After | was hired, yes.

10 Tell me alittle bit about that.

11 A My boss, Virginia Prest, went out in the field with ne
12 and showed me how to do them what we were | ooking for.
13 O course, | read up on the statutes well before that.
14 So | knew what to -- what our statutory authority was
15 and wasn't.

16 Q Do you renenber what statutes you read?

17 A 90. 64.

18 Q s that the Dairy Nutrient Management Act?

19 A Yes.

20 Q How many tinmes did you go out with Ms. Prest before you
21 started going out on your own?

22 A | think we did three inspections together.

23 As part of your enployment, did you receive any

24 gui dance manual s or training plan manual s?

25 A Yes. W have an inspector manual.

=== Central Court Reporting 800. 442. 3376 rage 1


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014

Q Was that produced today as part of the records that
were provi ded?

A Ms. Prest put the information together. | don't know
what's on the disk

So you didn't actually review the disk that was
produced?

A No.

Q So did Ms. Prest do the record search for responsive

© o N o o A~ W N P
QO

docunent s?
10 A Yes.
11 Q What does the inspector nanual have to say about
12 Inspecting dairies? Is it -- let ne just start there.
13 A You know, we got -- we've got the responsibility to
14 protect the environnent and -- as a support
15 agriculturalist. This programwas initially set up as
16 a surface water program but we -- we're trying to
17 morph it into ground water as well. But we're
18 schedul i ng appoi ntnents with the dairymen so that we
19 can -- when we get on site, we'll take a tour of their
20 facilities where the manure coll ection systemtakes
21 pl ace, basically fromthe parlor to the lagoon. Then
22 fromthere, we go check their fields, make sure that
23 they are all bermed and they don't have the potentia
24 to pollute to surface waters. And then we go through
25 and do records reviews where we'll |ook at soi
=== Central Court Reporting 800. 442. 3376 rage 12
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sanpl es, manure nutrient testing, application records,
export records, if they apply any conmercia
fertilizers. W take that in -- we |look at those
records, as well.

So does the gui dance manual have a checklist, if you
will, of things you' re supposed to do as you inspect a
dairy?

A Yes.

© o N o o &~ W N P
1O

Q Are all the things you just discussed itenms on that

10 checklist?

11 A Yes.

12 Does the guidance manual have any instructions on what
13 woul d be soil nitrate levels that are el evated?

14 MS. KRI STENSEN. (bjection. Vague.

15 Q Go ahead.

16 A W' ve been trained at 45 parts per mllion in the first
17 foot is elevated.

18 Q Do you know where that number comes fronf

19 A | don't know.

20 45 parts per mllion, is that the conmon metric that's
21 used when you inspect dairies?

22 A It's either 45 parts per mllion or 130 pounds per

23 acre.

24 Q One hundred thirty?

25 MS. KRISTENSEN: [It's hard for nme to hear
=== Central Court Reporting 800. 442. 3376 rage 13
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1 sone of your answers. You said 130 --
2 THE WTNESS: Pounds per acre.
3 Q s that in the top foot of the soil?
4 A Yes.
5 How about phosphorus? |s there anything in there about
6 | evel s of phosphorus?
7 A W don't regulate on phosphorus. W do nmention it in
8 our inspection formif they' re above 40 parts per
9 mllion.
10 Q You don't nention phosphorus if they' re above 45 parts
11 per mllion?
12 A W don't mention it if they're below 40 parts per
13 mllion.
14 Q |f they're below 40 parts per mllion. |If they're
15 above 40 parts per mllion, is that something that
16 you --
17 A W'll mention it on their inspection report, but we
18 don't have statutory authority to regulate it.
19 Q | f you inspect a dairy and you find that their soi
20 sanpling records have numbers that exceed, let's say,
21 130 pounds per acre for nitrate, what do you do?
22 A | investigate to nmake sure that on their application
23 records that they didn't overapply, they net agronomc
24 rates. W talk about yield, if there was sone kind of
25 a crop failure or reason why the crop didn't take up
=== Central Court Reporting 800. 442. 3376 rage 14
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1 the planned amount of nutrients.

2 And then fromthere, we'll note that particular

3 field on the inspection report and then when we come

4 back at our next inspection, if it's still elevated and
5 they' ve continued to apply manure, then they'Il go

6 through our letter of warning. |If it cones back a

7 following time, then we go to notice of correction

8 Q Wuld this be if the soil |evels are above that 130

9 mark each time?

10 A Yes.

11 You said -- you nentioned the word "agronomc." What
12 I's an agronom c application?

13 A Agrononm ¢ application is -- for exanple, if a

14 crop -- corner crop uses approximately 300 pounds of
15 nitrogen to -- to meet its goals. So agronom c

16 application neans that they've -- you know, they've

17 taken into account the soil nutrient values before

18 application, they make the application based on what
19 the crop needs, what's already in the soil levels, and
20 try not to exceed that 300 pounds.

21 Q Wy is it inportant to apply manure at agronomc rates?

22 A So it doesn't run off or |each into ground water.

23 MS. KRI STENSEN. (bjection. Beyond the scope
24 of this witness. He's not an expert. He's designated

25 as a fact witness as an inspector, and that's the scope
(] Page 15
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1 of this deposition.
2 Move to strike the |last question and answer.
3 MR. SNYDER. | believe M. MCarty as an
4 I nspector just described his guidance nmanual and
5 training and how he needs to make sure that
6 applications are agronomc. | don't think thisis
7 outside the scope at all. | think it's directly within
8 t he scope.
9 MS. KRISTENSEN: | can state ny objection for
10 the record. W don't need to argue about it.
11 MR SNYDER | under st and.
12 Q  Wen you arrive on site for a dairy inspection, what's
13 general ly the first thing you do?
14 A Generally, the first thing we're doing is take a tour
15 of the facility, look at their crop fields, nake sure
16 they' re bermed and there has been no evidence of
17 di scharge or runoff or excessive nutrients.
18 Q What woul d be evidence of excessive nutrients on fields
19 when you inspect thenf?
20 A It's ponding of liquid manure. It's runoff into the
21 road ditch, things |ike that, runoff fromthe property.
22 Q VWat are sone of the causes -- or what woul d cause soi
23 nitrate end level s to exceed 130 pounds per acre?
24 M5. KRISTENSEN. (bjection. Calls for
25 specul ation. Inconplete hypothetical.
=== Central Court Reporting 800. 442. 3376 rage 10
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1 A Some kind of a crop failure or overapplication of
2 nutrients.
3 Q Have you ever inspected the Cow Pal ace Dairy?
4 A Yes.
5 Q Do you know -- who do you know at the Cow Pal ace Dairy?
6 A | know the nanager, Jeff Boivin,
7 Q Do you know anyone else fromthe facility?
8 A No.
9 Q Do you know anyone from Cow Pal ace at all on a persona
10 | evel ?
11 A No.
12 Are the only interactions you have with Cow Pal ace
13 Dai ry personnel when you inspect the dairy?
14 A Yes.
15 M. MCarty, did you inspect the Cow Palace Dairy in
16 March of 20137
17 A | woul d have to [ ook at the docunentation to confirm
18 that or not.
19 Q So I'mgoing to hand you what will be marked as Exhibit
20 1 to your deposition.
21 (Exhibit No. 1 marked for identification.)
22 Q M. MCarty, does this look |ike the inspection form
23 you filled out when you inspected Cow Pal ace Dairy on
24 March 1, 2013?
25 A Yes.
=== Central Court Reporting 800. 442. 3376 rage 1
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1 Q Let's talk about this inspection for alittle bit. Do
2 you recall what you did first during this inspection?

3 A Normal |y, | would go around and | ook at the facilities.
4 M5. KRI STENSEN:. Dan, just before we get into
5 this -- and I"'msorry we didn't raise this at the
6 begi nning. There are a nunber of documents that |'m
7 sure are going to be used throughout today's
8 depositions and tonorrow that have been marked
9 "confidential" already in this case. | know we have a
10 pendi ng motion before the judge about the adequacy of
11 that. Until and unless the judge nakes a definitive
12 decision, | want to be sure that we're preserving
13 confidentiality designations. See, like this docunent,
14 for instance, is marked confidential. So to the extent
15 we have testinony or use of confidential docunents, |
16 want to make sure that I'mraising that -- that |'m
17 marking that and | want to preserve those confidenti al
18 designations. Cbviously, if the judge rules in sone
19 other way, we can revisit that. But for the tine
20 being, | want to maintain the status quo and don't want
21 to waive any of those things.
22 MR. TEBBUTT:. Let's clear this up now. So do
23 you intend to then go back through the testinony and
24 designate what's confidential and what's not?
25 MS. KRISTENSEN:. That's exactly what |'m
EEE Page 18
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1 trying to get at. That's why |'mmarking it and |I'm
2 raising it on the record here, because this is the
3 first point where we're using docunments that have been
4  marked confidential. So we want to continue with those
5 confidential designations unless and until the judge
6 changes our ability to do so.
7 MR, TEBBUTT: So then are you going to be
8 seeking to designate the -- just portions of the
9 depositions as confidential ?
10 MS. KRI STENSEN. Yes. | nean, nothing that
11 M. MCarty's tal ked about thus far in terms of his
12 background, what he's done. There's no confidential
13  there. But nowthat we're tal king about a specific
14  docunent that has been marked confidential, | think any
15 testinony related specifically to that will be
16  enconpassed within that.
17 MR TEBBUTT: So it will be your burden,
18 then, to go back and desi gnate which pages and |ines
19 you believe are confidential.
20 MS. KRISTENSEN. |'mgoing to start with, as
21 soon as |'ve raised any objection, everything forward
22 related to Exhibit 1 we'll designate as confidenti al
23 | will try and every tine we use a docunment that's been
24  marked confidential, to raise the sane objection with
25 respect to all testinony on that particular docunent.
E Page 19
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1 MR, TEBBUTT. Ckay. You'll do that as -- on
2 an exhibit-by-exhibit basis, then?
3 MS. KRISTENSEN. |'Il certainly try to. I'm
4 trying to say at the beginning that is nmy intent. |
5 don't mean to waive any confidentiality that we've
6 previously asserted. | will endeavor at every chance
7 that you introduce a docunent that has a confidenti al
8 designation to make that sane objection w thout having
9 to do this whole speech again.
10 "Il say -- if we're okay, Dan, that ny previous
11 objection as to confidentiality is being reasserted
12 with respect to whatever new docunent. |s that fair,
13 Dan?
14 MR SNYDER | believe so, but | think that
15 the protective order requires you to designate specific
16 testinony that you believe is confidential. So what
17 I'mhearing you say is preenptively you're going to say
18 everything is confidential. But | think the way it was
19 neant to be is, after the fact, you' d go back and say
20 this is confidential, once you hear what the testinony
21 is. Because there mght be testinony that's not
22 confidential.
23 MS. KRISTENSEN. Correct. But anything
24 related to a confidential docunent, testinony
25 explaining it, talk about what you did to get it, |'m
E Page 20
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1 going to say that is confidential. And in this case,
2 you're -- I'massumng your |line of questioning is
3 going to be asked about how did you generate Exhibit 1
4 and what did you nean when you w ote whatever you wote
5 on Exhibit 1. So all that will be enconpassed within
6 my objection on the confidentiality, and | would
7 designate in this transcript as such.
8 MR TEBBUTT: I'mjust trying to think if
9 there's a way we can shorthand it so we don't spend a
10 lot of time during the depositions. If you'll just
11  say --
12 MS. KRISTENSEN. That's what | was trying to
13 get at.
14 MR, TEBBUTT: If we can agree to sone
15 shorthand that confidentiality objection interposed at
16 this point.
17 MS. KRISTENSEN: That's all |I'mtrying to do.
18 | don't want to -- it's just the first tine we've cone
19 wup withit so far. So if you all agree, if we can have
20 like an ongoing stipulation that when | raise a
21 confidentiality designation related to the docunent,
22  whatever document you've raised, you're using and
23 testinony related thereto, that will be a
24  way -- instead of me having to go into a big speech
25 again.
E Page 21
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1 MR. TEBBUTT. That's fair. And of course
2 we' || object as a matter of fact to each of your
3 interpositions of confidentiality. That way we don't
4 have to object over tine. It will just be a standing
5 objection on our part. Standing disagreement. Al
6 right?
7 MS. KRI STENSEN:  One of nany.
8 MR. SNYDER: So | understand that we have a
9 standi ng objection fromour side on the confidentiality
10 designation. So I'mnot going to be objecting to the
11 confidentiality interpositions, if you will, that
12 you're going to raise as we go and interpose.
13 MS. KRI STENSEN:  Yes.
14 MR. SNYDER: (Ckay. dad we got that cleared
15 up.
16 M5. KRISTENSEN: |s that absolutely clear
17 now? Cear as nud.
18 Q (By M. Snyder) Al right. M. MCarty, earlier you
19 sai d usual Iy when you inspect a facility, one of the
20 first things you do is inspect the fields.
21 A Facility and the fields.
22 Q Facility and the fields. Sorry. Wen you inspected
23 the Cow Pal ace, did you start with inspecting Cow
24 Pal ace's fields during this inspection, the March
25 I nspection?
E!E Page 22
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A | don't recall. W probably did the facilities first
and then went to the fields.

Q  Wen you say we do the facilities first, can you wal k
me through that?

Through their collection, advanced manure system

How nmuch tinme do you spend on each one of those items?
A Vell, we'll walk the interior or drive the

interior -- or the exterior of the |agoons, make sure
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that we don't see any road holes, there's no trees or

10 shrubs, that they've been well maintained. Qutside, on
11 average, an hour, hour and a hal f.

12 Q And do you walk the entire facility or do you -- do you
13 wal k the entire facility?

14 A No. Sometinmes we drive it.

15 Wien you drive it, do you ever stop to get out at

16 certain spots?

17 A Yes.

18 Q \What are those spots that you would get out?

19 A Typical ly the | agoons.

20 Q Di d you inspect the |agoons at Cow Pal ace Dairy during
21 this inspection?

22 A Yes.

23 |'mlooking at the page that's been identified

24 COANPALO00415. And it's got this chart at the top

25 Could you tell ne alittle bit about this chart?
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1 The chart covers -- | think there's ten lagoons with 41
2 mllion gallons of capacity. So |I've gone through and
3 |'ve separated out like settling basin 1, settling
4 basin 2, lagoon 1, lagoon 2, 3, 4, and then catch
5 basins 1 through 3, and then they al so have a catch
6 basin on Kirks Road that was observed.
7 Then | go through -- on the plan, nutrient
8 managenent plan, | see what their capacities were, talk
9 to producer to see roughly how full their |agoons are,

10 if there's solids buildup or not, and if the dikes are
11 in good condition or not.

12 | want to go back to one thing you just said. You said
13 you reviewed the DNMP. Do you review the DNVP before
14 you cone to an inspection?

15 No. So | get the capacity once | get back to their

16 office and review. But I'Il wite down the |agoon

17 condition, solids buildup or not, and what percentage
18 they are full.

19 So you review the DNWP in Cow Palace Dairy's office?

20 Yes.

21 And earlier you were tal king about how full each Iagoon
22 Is. \Were did you get that infornmation?

23 Fromthe producer.

24 So do you do any independent eval uation of each |agoon
25 to figure out how full it is?
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1 A Because these were also -- were relatively full, | had
2 to ask the producer who's been -- or who knows these.
3 Q Solids buildup. What is a solids buildup?
4 A |f there's a thick crust over the top of it.
5 Here, looking at this page, it says that all |agoons
6 have light solid buildup. Did you inspect each |agoon
7 to make that determ nation?
8 A Yes.
9 Q About how nuch time did you spend with each | agoon?
10 A Depending on the size and the circunference that | had
11 to wal k, could be anywhere fromfive to 15 m nutes.
12 Q  And when you wal k around the circunference of the
13 | agoon, do you al so evaluate the dike condition?
14 A Yes.
15 VWat is a good di ke condition?
16 A One that's free of weeds, doesn't have trees or shrubs
17 growing up init, blackberries, no rodent holes.
18 Q Looki ng back at page 415 here, underneath the chart,
19 there's a little thing that's nunbered 4. It says, "Is
20 t he mai ntenance schedule for the |iquid storage
21 facilities being foll owed?" Do you see that?
22 A Yes.
23 Q  There's no check box there. Can you explain that?
24 A That was probably an oversight on ny part.
25 Q Do you |l ook at or ask for a maintenance schedul e?
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1 A It's in their nutrient management plan.
2 s that something you would typically ask for and ask
3 if they're conplying wth?
4 A Yes.
5 FI'i ppi ng back one page to 415 -- or excuse nme, 414,
6 COAPAL000414, in the mddle there, there's a chart that
7 says "Detail of Current Aninal Inventory" and there's
8 an identification of mlking cows, dry cows, et cetera.
9 How did you get this inspection?
10 A The ani mal nunbers in the nutrient management plan
11 comes directly out of the -- out of that plan. The
12 current nunber | get fromthe producer.
13 Q  Wen you get themfromthe producer, how do you get
14 then? 1Is there a document that you're given?
15 A Sonetimes they pull up records. Sometines they've got
16 it off the top of their head.
17 Q Wien you inspected the dairy in March here, did you
18 | ook at any soil sanples?
19 A Yes.
20 How far -- how many years back do you | ook, generally,
21 when you | ook at soil sanples?
22 A Typically, I wll look at the last five years.
23 Q Five years?
24 A Yes.
25 Q Do you recall how far you | ooked back when you
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1 i nspected Cow Pal ace Dairy during this inspection?

2 | noted records -- soil sanples going back to '98.

3 And | ooking at page 415 again, it says that the soi

4 nitrate-N, it says "583 acceptable." Could you explain

5 what that neans?

6 Yes. They have -- on page -- on page 414, question

7 No. 7, it says "Acreage nutrient managenent plan was

8 devel oped for, 533." Current total acreage is 583.

9 About 583 is the total amount of acres that were within
10 that acceptable |evel below that 45 parts per mllion.
11 And the sane thing for phosphorus?

12 Yes, sir.

13 M. MCarty, |"'mgoing to hand you what will be nmarked
14 for your deposition as Exhibit 2.

15 (Exhibit No. 2 marked for identification.)

16 These are the Cow Pal ace soil sanpling results from

17 20127

18 MS. KRISTENSEN:. |'mjust going to interpose.
19 "Il just do it the shortcut way. This is our --

20 continuing with the confidentiality objection as

21 previously discussed.

22 Did you | ook at these docunents when you inspected Cow
23 Pal ace Dairy in March of 2013?

24 | don't remember the specific details.

25 (kay. Let's start with the first page here. [It's 261,
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1 COANPAL000261.
2 Can you tell me what crop was growing on this
3 field?
4 A No.
5 Does this formidentify what crop was grow ng on the
6 field?
7 A No.
8 On the first colum where the nunbers appear, do you
9 know what that first colum is?
10 A It's pretty blurry. ['mgoing to assume that it's
11 ni trogen pounds per acre.
12 Q | will represent to you that that blurry section says
13 NG3-N. Do you understand that to be nitrate?
14 A Yes.
15 The nunber here, what does that nunber mean, the first
16 one?
17 A That there's 280 pounds per acre in that top foot.
18 Q And t he second nunber?
19 A 245 pounds per acre in the second foot.
20 Q \Were those both above the nunmber you nentioned earlier?
21 A Yes.
22 Q  That was 130 pounds per acre?
23 A Yes.
24 Q And the third colum, I'Il represent to you that that's
25 a P
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1 A Ckay.
2 Q VWhat woul d that P stand for?
3 A Parts per mllion. 190 parts per mllion.
4 Q |"msorry. The colum itself has just a capital P
5 A Ch, phosphorus. How much phosphorus was in it.
6 Q So this would have 190 parts per mllion phosphorus?
7 A Yes.
8 Q What did you say the nunber was, the trigger nunber for
9 phosphorus earlier?
10 A 40.
11 |f you wouldn't mnd flipping to the next page, 262.
12 Same thing. What's the first two nunbers there for
13 soil nitrate-N?
14 A 146, 141.
15 And woul d you turn to COANPAL000262, | think that's the
16 back page of what you were just |ooking at there.
17 A (Wtness conplied.)
18 It should say field 2.
19 A Field 2. 235 pounds per acre of nitrate in the first
20 foot, 212 in the second foot.
21 Q And I think I just nentioned field 3. Could you turn
22 to 264, which was identified as field 4B. Again, the
23 soil nitrate levels there were --
24 A 212 and 183 in the second foot.
25 When you | ooked at these soil tests during this
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1 i nspection, did you conpare them agai nst the manual
2 that you had been given, the inspector manual ?
3 MS. KRI STENSEN:. Just objection. He
4 didn't -- he says he doesn't recall if he |ooked at
5 these exact reports during May 2013. So it misstates
6 the testinmony.
7 Q Do you ever conpare, when you review soil sanples, what
8 the results are against the inspector manual ?
9 A | know that the magi c nunber -- or the typical numbers.
10 Ckay. Do you review -- the typical nunbers again,
11 could you tell me what those typical nunmbers were?
12 A 130 pounds per acre of nitrate and 40 parts per mllion
13 of phosphorus.
14 Q Do you refer to those as the magi ¢ nunbers?
15 A VWat |'ve been trained for, yes.
16 Q  Wen you inspected the Cow Palace Dairy at this tinme,
17 did you -- and "this tine" being the March inspection,
18 did you look at any application records?
19 A Yes. Well, | assune so. It says | did here.
20 Woul d those application records have been the 2012
21 application records or the 2013 records?
22 A It says that | |ooked at some 2013s as wel|.
23 Vell, I"mgoing to show you the 2012 records. This
24 w il be marked as Exhibit 3.
25 (Exhibit No. 3 marked for identification.)
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1 MS. KRI STENSEN:. Sane obj ection.

2 Confidentiality.

3 Q Do you recall |ooking at these records during the March

4 | nspection?

5 A | can't remenber if this was -- if | |ooked at these

6 particular records or not.

7 Q Are these simlar to records you would |ook at during

8 an inspection?

9 A Unhmm Yes. |'msorry.

10 Thank you. Looking at the first page here, it's

11 CONPAL000284. It says "alfalfa" and then it's got this
12 number here. \Wat does that nunber nean? |t says 480.
13 A | can't read that.

14 Q Wiy don't we go two nmore pages in. That's a better

15 copy, | think, 286. |Is that easier to read?

16 A Yes. Pounds of N utilized.

17 \What does that nean?

18 A Be the amount of pounds of nitrogen used by that

19 particular crop for -- to make the yield.

20 Q So this record is for Cow Palace field No. 3. And

21 bel ow you' Il see where it says "Gallons Applied" and

22 the date ranges.

23 A Um hnm

24 Q |f you look to the far right, it says "N Crop Bal ance"
25 and it starts at 480 and then it goes down. Do you
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1 know why it goes down |ike that?
2 Vel l, you start with the 480 pounds that it's going to
3 take to produce that crop, then the first application
4 shows 4.2 mllion gallons applied to that particul ar
5 field and the pounds per 1,000 gallons is 1.5,
6 produci ng 40.6 pounds of nutrients. So, therefore, the
7 480 is subtracted fromthe 40.6 to cone up with 339
8 remai ning for application purposes.
9 When it says "pounds of N per 1,000 gallons," what does

10 that N mean?

11 That's the nutrient value of the manure.

12 Starting at 480, is there anything on here that tells
13 you what the residual nutrient content was of the soil?
14 No.

15 |s that a number you would want to know for a crop

16 bal ance like this?

17 Yes. It would have come through their soil sanples

18 prior to application

19 Wiere it says "pounds of N per 1,000 gallons," you'l

20 see it says 1.5. Do you know if the DNWP requires Cow
21 Pal ace Dairy to take annual manure nutrient sanples?

22 Yes.

23 Wy is that inportant?

24 So that they can know the anount of nitrogen or

25 nutrients that they are putting on in each application.
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1 Q s that typically a docunment that you | ook at during
2 | nspection?
3 A Yes.
4 Q Does that nunber vary, usually?
5 A Yes.
6 Q Sothis wll be Exhibit 4.
7 (Exhibit No. 4 marked for identification.)
8 MS. KRI STENSEN.  Same obj ection regarding
9 confidentiality.
10 Q Do you know what these docunents are, M. MCarty?
11 A They appear to be nutrient testing, Cow Pal ace.
12 Q Is this the type of testing that the NVP requires?
13 A Yes.
14 Q s this the type of docunent that you woul d revi ew when
15 you inspect the dairy?
16 A Yes.
17 So we were |ooking at the 2012 records. So let's
18 go -- let's take a | ook at COAPAL009248. | think it's
19 going to be the first page there. It's an Cctober 2,
20 2012, record.
21 Looking at this, do you see what the reported
22 pounds of N per 1,000 gallons was?
23 A Total N was 2.3 pounds per 1,000 gallons.
24 Q So is that the nunber that Cow Pal ace Dairy should have
25 been using?
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1 MS. KRISTENSEN. (bjection. Vague.

2 Q  \Wen they were -- would Cow Pal ace Dairy use this

3 nunber in determning whether they were making

4 agronom c applications?

5 MS. KRI STENSEN. (bjection. Calls for

6 specul ation. Qutside the scope of his know edge.

7 A They coul d have taken a nore recent test.

8 Q For 20127

9 A Before they nmade this 2013 application.

10 Q Let's go back to that -- were you going to say

11 something? | didn't nean to interrupt you

12 A No.

13 Looki ng back at the application record | just gave you
14 for 2012, you'll see the first page there,

15 CONPAL000284. Are all those nunbers 1.57?

16 A Yes.

17 Q And that date range, what is the date range there?

18 A Septenber 3, 2012, through March 9, 2012.

19 Q Ckay. |'mgoing to have you flip back then, so now we
20 know we' re between March and September. This woul d be
21 back to the manure nutrients sanpling documents. We're
22 going to be doing some flipping back and forth, so |et
23 me know if you're on the sanme page here.

24 A \What page are you on?

25 Let's look at 9250, the next page. It says it's a
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1 sanple from9/30 of 2010. Do you see on there anything
2 that says what the pounds of N per 1,000 gallons was?
3 A Total Nis 1.67.
4 M5. KRI STENSEN:. \What page are you on, Dan?
5 MR SNYDER  This coul d be COAPAL009250.
6 MS. KRI STENSEN. Exhibit 4. Ckay.
7 Q Then we're going to flip back to the records we were
8 just looking at, the application records. Does that
9 number appear in that colum at all?

10 A No.

11 Can we talk about field 2 real quick, if you flip the
12 page on those?

13 |'s there any variation in the nunber of N per

14 1,000 gallons for field 2 on 2012?

15 A No.

16 Q The next page for field 3?

17 A No.

18 Q Do you think you | ooked at the 2011 application data
19 when you inspected Cow Pal ace Dairy in March?

20 A | don't know.

21 Wul d you typically ook two or three years back at
22 application data?

23 A Yes.

24 (Exhibit No. 5 marked for identification.)

25 M5. KRISTENSEN: Sane confidentiality
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1 obj ecti on.
2 Q So this is the 2011 application records from Cow Pal ace
3 Dairy. Again, it starts at field No. 1 for the 2011
4 crop year. Does that number vary here, the N per 1,000
5 gal | ons?
6 A No.
7 Q VWiat is the date range on this one?
8 A Novenber 3, 2010, through Septenber 11, 2011.
9 Q Flipping the page to field 2. Any different nunbers
10 there for the N per 1,000 gallons?
11 A No.
12 Q Is it all 1.57
13 A Yes.
14 Q s it inportant to know what the nutrient content of
15 your nmanure i s when applying it to fields?
16 A Yes.
17 |f you don't know the right nutrient content, what can
18 happen?
19 MS. KRI STENSEN. Objection. Calls for
20 specul ation. Inconplete hypothetical.
21 A You can either over- or underapply.
22 And if your manure nutrient sanpling shows a nunber
23 that, say for instance, is higher than 1.5, what would
24 be the consequence then?
25 M5. KRI STENSEN: Again, same objection.
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1 Call's for speculation. Inconplete hypothetical.

2 A Overappl i cati on.

3 Q Let's flip back to the inspection report now. |

4 recogni ze you have a |ot of paper in front of you, so

5 tell me when you're there. This would be in the

6 Exhibit 1, the last page of the exhibit, if you

7 wouldn't mnd turning toit. It's an email. Can you

8 tell me alittle bit about this email?

9 A On January 29, 2013, general manager of Cow Pal ace,

10 Jeff Boivin, was wondering if it was okay to start

11 spreadi ng nanure on the neighbor's field. The ground
12 Is not frozen and the tenperature has warned. O

13 course we woul d be applying at agronomc rates. Please
14 advi se.

15 And | responded to Jeff Boivin: As discussed, you
16 can start applying liquid manure on soils if they are
17 not saturated, frozen, or snow covered. Mke sure you
18 check the WSU Ag\Weat herNet to ensure soil tenperatures
19 are above freezing. Al so check your |ocal weather

20 forecasts to nmake sure no precipitation is going to

21 occur within 72 hours. This will help reduce potenti al
22 runof f.

23 Q Ckay. \What was the, quote, Honey-Vac manure that

24 M. Boivin was talking about?

25 A The Honey-Vac is a -- is a machine that will suck up
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1 manure fromthe alleys or frompits or -- they could
2 use it to vac- -- or to punp out the |agoons, catch
3 basi ns.
4 Was there some special reason why M. Boivin was asking
5 you whether he could apply in this instance?
6 According to the email, he was wondering if -- because
7 the ground was not frozen and the tenperatures had
8 war med.
9 Is it typical for a dairy manager to send you an emai
10 asking you if it's okay to apply manure?
11 Yes.
12 And in this case, we're talking about the Honey-Vac
13 manure. Do you know where the source of the Honey-Vac
14 manure was?
15 No.
16 And just -- | want to fall back on one thing here. In
17 this inspection, you said that all of Cow Pal ace
18 Dairy's fields were acceptable for soil nitrate-N,
19 right?
20 Yes.
21 You can take that first exhibit, put it over to the
22 side, because we're going to talk about another
23 i nspection now.
24 Do you renenber inspecting Cow Palace Dairy in
25 early 2011?
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1 A Not specifically, no.
2 On or about January 29th? 1'mgoing to hand you what
3 w il be marked as Exhibit 6.
4 (Exhibit No. 6 marked for identification.)
5 MS. KRI STENSEN. Same obj ection regarding
6 confidentiality.
7 Q Do you recogni ze this document?
8 A Yes.
9 Q Does this help refresh your recollection about this
10 2011 inspection at all?
11 A Yes.
12 Let's start again with the herd size, which is
13 CONPAL000422. | think it's page 3 of 10 of this
14 document .
15 How did you get the current nunbers of the aninals
16 at the facility?
17 A From the producer.
18 And do you recall |ooking at any records during this
19 I nspection that evidenced that information?
20 A No.
21 | notice this inspection formitself is alittle bit
22 different. You see at the top it says "The Digital
23 Heal th Departnment.” Can you explain that?
24 A W were transitioning fromthe paper copy wth
25 duplicate to using this online version. And at that
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1 point, we were -- we did not have the capacity of
2 having this condensed version that was done in 2013.
3 Q Ckay. So did you have a conputer with you when you --
4 A Yes.
5 Q - did this inspection?
6 A Yes.
7 Q So you inputted this information into this forn?
8 A Yes.
9 Q That makes sense. Thank you
10 Did you inspect each one of Cow Palace Dairy's
11 | agoons during this inspection?
12 A | would assunme so, Yes.
13 Q  About how much tine do you think you spent on each one?
14 A About five to ten mnutes.
15 Q On page COWPAL000424 -- it's at the very bottomof the
16 page -- it's the start of the chart again. It didn't
17 carry over to the other page. It says "settling basin
18 91," and then it says 90 -- "how full, 90."
19 A That woul d be 90 percent.
20 In winter, is it conmon for |agoons to be at 90 percent
21 st orage?
22 MS. KRI STENSEN. Cbjection. Inconplete
23 hypothetical. Calls for specul ation.
24 A Vell, this was a settling basin, so typically their
25 | agoon levels are not quite as full as that.
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Q And it says "solid buildup, mediunt there. What's a
medi um sol i d buil dup?

A That there actually is part of the settling pond

was -- had a crust on it.

Did you see -- test at all how deep that crust was?
No.

>

The next page on 425, it says storage pond 2 was al so
at 90 percent?
A Yes.
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10 For a storage pond, is it typical to be at 90 percent
11 during the winter nonths?

12 MS. KRI STENSEN. Same objection. Inconplete
13 hypothetical. Calls for specul ation.

14 A That was one of their smaller ponds. |f you | ook above
15 it, storage pond No. 1 has 18.3 mllion gallons

16 capacity and was only 35 percent full.

17 Q And storage pond No. 3 there below, too, how full is

18 t hat ?

19 A 90 percent.

20 Does Cow Pal ace Dairy's DNVP prohibit applications

21 during the winter nmonths?

22 A The NWP is an advisory document. They |ist best

23 management practices and they do -- so reconmendations
24 are made in that docunent.

25 Q Do you know what those recommendations are?

=== Central Court Reporting 800. 442. 3376 rage 4


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014
1 A There's a whole |ist of best management practices that
2 are put in there by NRCS.

3 Q \Wat are the best management practices of application
4 of manure during w nter months?
5 A Usual Iy avoid if possible.
6 |f you're avoi ding manure applications during the
7 w nter months, do you need to have -- like would a
8 dairy field have its lagoons at a | ower |evel?
9 MS. KRI STENSEN. (bjection. Calls for
10 specul ation. Inconpl ete hypotheti cal .
11 A Pl ease repeat the question.
12 So the best managenent practices are avoid applications
13 during winter nonths. What does a dairy need to do if
14 they' re not going to be applying manure in those winter
15 months in terns of storage?
16 A They woul d have to have them punped down going into the
17 fall.
18 Q  About how far punped down, as an inspector, would you
19 |ike to see thenf
20 M5. KRISTENSEN. (bjection. Inconplete
21 hypot heti cal .
22 A Anywhere from5 to 10 percent.
23 Q So 5 to 10 percent total capacity?
24 A Yes.
25 Q Meani ng there woul d be 90 percent nmore to fill?
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1 A Yes.
2 Do you know what the purpose of the DNWP is?
3 A Again, it's an advisory tool. W require that they
4 have one, with the State Departnment of Agriculture
5 Dairy and Nutrient Management Program but it's not
6 enf or ceabl e.
7 Q Do you need to have a DNWP to operate in the state of
8 Washi ngt on?
9 A Yes.
10 Are the best managenent practices in the DNWP nmeant to
11 protect the environment?
12 A Yes.
13 Q Are they neant to protect ground water?
14 A Yes.
15 Q VWat are they nmeant to protect ground water fronf
16 A Nutrients.
17 Q How do nutrients get in the ground water typically at a
18 dairy like this?
19 MS. KRI STENSEN. Objection. Calls for
20 specul ation. Beyond the scope of this deposition and
21 beyond his expertise.
22 A Irrigation, having too much irrigation water and
23 overapplication of nutrients, or could be a nunber of
24 different scenarios.
25 Q Do you know what the best managenent practices are for
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| agoons?

A Wt hout going onto the NRCS standards and specs, |
don't know.

Q Wre you trained on the NRCS specs?

No.

In this inspection report, if you look at page
COWPAL000427, you have a comment here -- well, two

comrents really. First it says, "Soil nitrate-N number
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of fields acceptable is 532."

10 So does that mean that Cow Palace Dairy's fields
11 woul d have been bel ow t hose magi ¢ nunbers?

12 A Yes.

13 So bel ow 130 pounds per acre or 45 parts per mllion

14 nitrate?

15 A Yes.

16 Q And conversely for phosphorus, it lists 532 fields that
17 need attention,

18 A Correct.

19 Q Wiat does that mean?

20 A That they were above the 40 parts per mllion.

21 Q  And when you say "need attention," what are you telling
22 the operator to do here?

23 A To work on their strategy to reduce those |evels bel ow
24 that |evel.

25 Q VWhat are sone of those strategies?
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1 A Doubl e cropping, going with straight comerci al
2 nitrogen fertilizer. That's all | can think of at the
3 top of ny head.
4 Q So did you | ook at soil sanples during this inspection?
5 A | woul d assune so.
6 Q Do you think you | ooked at the 2010 soil sanples?
7 A | don't have the years nentioned on those.
8 Q |"mgoing to hand you what will be Exhibit 7.
9 (Exhibit No. 7 marked for identification.)
10 MS. KRI STENSEN.  Same obj ection regarding
11 confidentiality.
12 Q So looking at the first page here, 646, what is the
13 phosphorus level here on field 1 in 20107
14 A 160 parts per mllion.
15 Q So that's one of the fields that gave you concern?
16 A Yes.
17 Q And if you flip through here, just these pages, you'l
18 see all of Cow Palace Dairy's six fields identified.
19 I's there any field here that would be bel ow that
20 phosphorus number ?
21 A The very back page, 653, pears-good and pears-bad -- or
22 pear s- bad.
23 Q  And the other six fields are all above it, though
24 right?
25 A Yes.
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1 Q Let's turn back one page and conpare it to Cow Pal ace
2 field 6. Wat's the NO3-N levels in that field?
3 A First foot, 158 pounds per acre.
4 Q And the second field?
5 A 178.
6 Q Are those above the magi ¢ nunber --
7 A Yes.
8 Q - of 130 pounds per acre?
9 A Yes.
10 Q Let's | ook at COANPALO00649. \What are the soil nitrate
11 levels in that field?
12 A 198 in the first field, 179 in the second.
13 Q Is that al so above the 1307?
14 A Yes.
15 Q The two-foot levels, do you know why Cow Pal ace tests
16 at two feet?
17 A No, | don't.
18 Q Did you inspect any of the fields during this
19 | nspection?
20 A | would assume so. It doesn't say in the report.
21 Q If it doesn't say so in the report, what does that
22 mean?
23 A That | forgot to nention it on the report.
24 Q Is it possible that that means you did not inspect the
25 fields?
=== Central Court Reporting 800. 442. 3376 Page 48


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014

1 A No. That's one of the -- we -- the comon practice for
2 the inspection is to do the facilities, check the
3 fields, and then go check records.
4 Q Is it also the conmon practice to put that information
5 into your report?
6 A Yeah. | do see a note here that says "great
7 contai nment" on the very -- page 43- -- or 428.
8 Q Wiat does that mean?
9 A That | didn't see any runoff potential to run off from
10 their fields or their facility.
11 Q  And this would have been when you drove around the
12 fields?
13 A Yes.
14 Q Do you ever drive into the fields?
15 A Typically there's crops grow ng, so, no, we don't.
16 Q Have you ever driven into the fields?
17 A Not on -- not -- | don't remenber which facilities that
18 we have, but, yes, | have.
19 Q Wien woul d those tines be, when you would drive onto a
20 field?
21 A Before planting, before application.
22 Ckay. | think we can nove on to another facility, if
23 that's okay wth you.
24 Wiy don't we talk a little bit about Bosma and
25 Liberty. And then we'll take a short break after we
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1 get intoalittle bit.

2 A Ckay.

3 MR TEBBUTT: Before we continue with

4 questioning, | just have a question with Ms. Mtchell.

5 MS. M TCHELL: Yes.

6 MR. TEBBUTT: As part of the notices of

7 deposition and requests for documents, the plaintiffs

8 requested specifically any enpl oyee manual s or

9 handbooks in your possession outlining the guidelines
10 by which such inspections are or were to be conducted
11 during the relevant time period. W' ve reviewed the

12 files that you ve presented today. W've heard

13 M. MCarty testify that there are manual s or handbooks
14 that he reviewed, and they haven't been provided. Can
15 you provide those to us this norning, please?

16 MS. MTCHELL: | don't know if | can provide
17 themthis norning. 'l do nmy best. | want you to

18 know that we were under some tight time franes, and we
19 did our absolute darnedest to get themto you as soon
20 as possible. | got themyesterday at 5:00. |'ve had
21 notime to look at them We'll take a [ ook at that and
22 see.

23 MR. TEBBUTT: Maybe at the break, we can take
24 a look and see, if you think they're in there. It

25 doesn't appear that they are.
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1 MS. MTCHELL: Well, | would have to borrow
2 back one of the disks. W were literally running up to
3 the deadline for you all.

4 MR. TEBBUTT. Thank you.
5 Q The Bosma and Liberty facilities, what can you tell me
6 general |y about those facilities?
7 A | may have been on themtw ce so far.
8 Q Are they two different dairies?
9 A Yes.
10 Q Do you inspect themboth at the same tinme?
11 A Yes.
12 Q Wio do you know at Bosma and Liberty Dairy?
13 A | know Steve and Henry Bosna
14 Q Do you know them on a professional basis?
15 A Only a professional basis, as the managers of those
16 facilities.
17 Q Do you know Henry, Sr., at all?
18 A No.
19 Did you inspect the Bosma and Liberty facilities in
20 April of 20137
21 A | woul d have to | ook
22 (Exhibit No. 8 marked for identification.)
23 MS. KRI STENSEN. Same obj ection regarding
24 confidentiality.
25 Q M. MCarty, do you recognize this docunent?
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Yes.

What is it?

It's an inspection report fromApril 10, 2013.

I's this the inspection report --

For the Liberty Dairy.

s this the inspection report that you conpl eted?
Yes.

And if you flip a few pages in, BOSMAOO0366, do you

recogni ze that docunent, sir?
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10 A Yes. It's the April 10, 2013, Henry Bosna Dairy

11 I nspection report.

12 Q Did you make this docunent right after |ooking at

13 Li berty Dairy?

14 A Yes.

15 Q Did you look at Liberty Dairy first?

16 A | don't recall which dairy we went to first.

17 Q Do you renenber what you typically would do in the two
18 times that you' ve inspected Bosm?

19 A Again, we would do a drivethrough or around -- walk

20 through the facility, and then the fields and then cone
21 back and | ook at records.

22 Q How big is the Bosma/Liberty Dairies? Just sizew se,
23 not in terms of how many aninals or anything.

24 A Approxi mately 1400 acres.

25 Vell, let's start at BOSMAOO0363 and it's the ani mal
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inventory. Did the producer provide you this

i nformation again?

A Yes.

Do you recall if you were just told this information?
| don't remenmber if they had docunentation or if they
just told me that.

Q And at the bottomof this page, it's the start of the

liquid nutrient storage provision here. And if you
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flip it over to the next page, it says total storage

10 under |agoon, et cetera, et cetera. But this chart

11 isn't filled out. Do you know why this chart isn't

12 filled out?

13 A No, | don't know why.

14 Q Di d you inspect the |agoons?

15 A | would nornmally do it, so | would -- | don't know why
16 that chart is not filled out.

17 Q Wien you inspect a |agoon, you would put that

18 information into this report, right?

19 A Nor mal |y, yes.

20 So | ooking back at this, you're not really sure what

21 the [agoon situation was at Bosma and Liberty

22 facilities?

23 A Correct.

24 Q So you don't know what solid buildup was, what the dike
25 condition, or how full they were?
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1 A | did not wite it down on this spreadsheet, no.

2 Q | notice you use the phrase "we -- when we go there."

3 Do you have sonmebody with you when you go inspect, or

4 Is it just you?

5 A Just ne.

6 Q So "we" being the collective Department of Ag?

7 A Yes.

8 Q That woul d be Washington Department of Ag?

9 A Yes.

10 Q Let's just go quickly to the Henry Bosma Dairy

11 inspection form2. |If you ook at this, it's pages 366
12 through 368. |s there anything on those pages about

13 t he | agoons?

14 A No.

15 Do you know if these facilities use the same | agoons?
16 A | don't know for sure if they're punped together -- or
17 pi ped together or not. But they are in close proximty
18 to each other.

19 Q Do you renenber review ng soil sanpling records at this
20 facility?

21 A Not the specifics.

22 Not the specifics. |'mnow |ooking at BOSMAO00364.

23 \What were the number of fields that were acceptable for
24 soil nitrate-N at these facilities?

25 A 763 acres acceptable, 637 acres that needed attention.
=== Central Court Reporting 800. 442. 3376 rage o2


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014
1 Q So just under half the fields had soil nitrate |evels
2 that gave you concern as an inspector?
3 A Yes.
4 \Wat about soil phosphorus?
5 A 450 acres were in the acceptable range. 950 acres
6 needed attention.
7 Q |''mgoing to show you sone soil sanpling records from
8 these facilities, and |'mgoing to ask you the same
9 question about whether you're famliar with themor not
10 and whet her you've seen them
11 (Exhibit No. 9 marked for identification.)
12 MS. KRI STENSEN.  Same obj ection regarding
13 confidentiality.
14 Q Do these |l ook |Iike the documents you reviewed when you
15 i nspected the Bosnma and Liberty facilities in 2013?
16 A "' mnot sure.
17 Are these -- have you ever seen these docunents before?
18 A | could have. | see many soil sanples and nanure
19 sanpl es throughout the year.
20 Q | f you recall Cow Pal ace sanples, they were froma |ab
21 s that typically what you woul d see when you inspect a
22 facility, is the lab results itself?
23 A Yes.
24 Q You don't normally see summaries |ike this?
25 A Correct.
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Q Let's | ook at the second page here. It's field No. 2.
You'll see that this summary document has results from
2008 through 2012. That first colum says N. Do you

know what that neans?

Ni trogen.

So 515. What does that nean?

A | would assume that it would nmean 515 pounds per acre.
MS. KRI STENSEN.  Just assunes -- |ack of
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foundation. Calls for speculation.

10 Q And the P col um?

11 MS. KRI STENSEN.  Same obj ection.

12 A 296 parts per mllion.

13 So fromthese docunents, it's tough to tell exactly

14 what's going on?

15 A Correct.

16 Q Wul d you consi der these type of docunents insufficient
17 for your inspection purposes?

18 A Yes. | would have liked to have seen the |ab anal ysis.
19 Vell, why don't we take a [ ook at sone of the |ab

20 anal yses.

21 (Exhibit No. 10 marked for identification.)

22 Q  These are going to be sone of the 2012 records from

23 Li berty Dairy.

24 MS. KRI STENSEN:.  Same obj ection regarding

25 confidentiality.
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1 Q Do you think these are the docunents you | ooked at?

2 A They coul d have been. | don't know.

3 Are these nore typical of the types of docunents you

4 woul d see when you ask for soil sanpling records?

5 A Yes.

6 So these records have a little bit nore information on
7 them just looking at the first page here. You can see
8 on the left-hand side it says a field name and then

9 it's got sone other nunbers there. Looking at the

10 first colum, the P, what is that P nunber?

11 A 158.

12 Q |'s that too high?

13 A Yes.

14 Q Now, for the nitrogen colum, it says NO3 and NH4. Do
15 you know what NH4 is?

16 A It's the -- | can't think of the definition right now.
17 |'s that something you woul d ever | ook at when you're

18 review ng soil sanpling records?

19 A Typically I'"m1looking at NGC3.
20 Vell, let's flip the page. This docunent, again, is
21 from Qct ober 12th of 2012.
22 A \What page?
23 This would be 255. What were the soil nitrate levels
24 on this field?
25 A The first field listed there is 248. And the second
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1 field was 220.
2 Q Are those both too high than what you would |ike to
3 see?
4 A They' re higher than the 130, yes.
5 So | want to go a few pages in here. W'Ill look at one
6 more. Let's flip into BOSMA338?
7 A (Wtness conplied.)
8 Q Tell me when you're there.
9 A Al right.
10 Q The first field, it looks like it says field 8 south
11 and below that field 8 north. What were the soi
12 nitrate levels for those fields?
13 A South -- field 8 south was either 5- or 600. It's hard
14 to see on this copy. And the next one is, | believe,
15 570.
16 Q How woul d you characterize those soil nitrate results?
17 A Extrenely high.
18 VWhat woul d cause extremely high soil nitrate results
19 li ke that?
20 MS. KRI STENSEN. Cbjection. Calls for
21 specul ation. Inconpl ete hypotheti cal .
22 A They coul d have applied manure recently or the sanpling
23 could have -- at the lab could have read wong,
24 overapplication, crop -- previous crop failure.
25 Q Do you have any records or did you see any records
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1 about crop failures in this instance from Bosma and
2 Li berty?
3 | don't recall
4 Did you hear or see anything about the timng of when
5 t hese sanpl es were taken?
6 No.
7 Wul d that type of information appear in your
8 i nspection report if you had seen it?
9 Yes.
10 Did you followup fromthis inspection at all with the
11 Bosnas?
12 My -- | don't recall.
13 Do you recall sending a letter on May 17th of 2013 to
14 Henry and Steve Bosma?
15 Certainly could have. | don't know.
16 This is fromthe docunents that we received. [|'m going
17 to show you a conputer. We'll work on getting an
18 exhibit on this soon. | just want you to take a | ook
19 at this and see if it refreshes your recollection.
20 (Wtness complied.)
21 Now, at the top there it says there's a letter of
22 warning for New House Dairy. But what does the first
23 paragraph say?
24 "On April 10, 2013, Washington State Departnent of
25 Agriculture dairy nutrient management inspector Dan
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MCarty conducted a routine inspection of your nutrient
management operations and facility at H & S Bosma and
Liberty Dairy."

Q Do you renenber why you wote this letter now?

Yeah. It would have -- the records continued to be
insufficient to show agronomc rates were used on

mul tiple fields.

Q Did this result in an enforcenent action?
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A This is their letter of warning. |t was the first step

10 for enforcement.

11 Q  \What happens next?

12 A They go to a notice of correction.

13 When woul d you know when to send the notice of

14 correction?

15 A Usual |y at the next routine inspection.

16 Q How long is that fromthis [ast one?

17 A 18 to 22 nonths.

18 Q So you woul d go back, inspect the records again --

19 A Yes.

20 Q - and if you saw |l evels of concern, like some of the
21 | evel s we were tal king about --

22 A Yes.

23 Q - woul d you then issue a notice of correction?

24 A Yes.

25 Q  What would that notice of correction require the
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1 Li berty and Bosma facilities to do?
2 MS. KRI STENSEN. (bjection. Calls for
3 specul ati on.
4 They woul d need to continue to reduce those nutrient
5 |l evel s in those fields.
6 Any of those nutrients that are present in the soil now
7 that were high, do you think they coul d possibly |each
8 to ground water?
9 MS. KRI STENSEN. Cbjection. Beyond the

10 scope -- not within this wtness's expertise. Beyond
11 the scope of his notice of deposition.

12 Yes, it could, based on irrigation, precipitation, not
13 have -- crop failure.

14 Do you inspect any dairies that have ground water

15 moni toring plans?

16 | don"t, no. | don't.

17 Let's go back to the inspection report. |If you don't
18 mnd, I'll take the conputer back.

19 | "' m | ooking at page BOSMAOO0365 now. So this wll
20 be near the end of the docunment, near the end of the
21 Li berty document. In your comrent section, | see that
22 it says "WBDA would like to see soil test results |ess
23 than 120 pounds per acre N and |ess than 40 PPMfor P
24 inthe fall."

25 Wy 120 for nitrates -- or for N, excuse ne?
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1 A That -- those nunbers are shown to -- the 120 pounds
2 per acre that we |ike to see going into winter, that
3 will help with ground water, reduce runoff.
4 Q So you -- what's the difference between the 130 that we
5 were talking about earlier and the 120 here? |Is there
6 two different nunbers?
7 A No. It's -- the 130 -- I'msorry. 130 was ny m stake.
8 It is 120.
9 Q 120, okay.
10 A Yes.
11 Q  And you want to see levels of 120 in the fall?
12 A Less than 120.
13 Q  And why is that again?
14 A To protect ground water.
15 Q How does it protect ground water to have soil nitrate
16 | evel s that are |less than 120 pounds per acre?
17 M5. KRI STENSEN. (kay. Beyond the scope --
18 A | don't know the scientific.
19 MS. KRISTENSEN. M. MCarty, | know this is
20 hard because |'mover here, but after the question is
21 asked, there's an opportunity for ne to make an
22 objection for the record. |If you could just wait.
23 "1l try to speak up a little bit faster perhaps. |
24 need to make the objection before you answer. The
25 objection is beyond the scope of this witness's
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1 know edge. Lack of foundati on.
2 Q \What was your answer again?
3 A | don't know the scientific reason behind that.
4 You notice how it says "WSDA would |ike to see soi
5 test results [ess than the nunbers in the fall"?
6 Was there a foll owup inspection at any point in
7 time inthe fall of 20137
8 A | don't recall
9 Q Did you ask these facilities to send you their soi
10 sanpl e infornation?
11 A | don't recall
12 Vel |, before we take a quick break here, | just want to
13 I ntroduce your notice of deposition into the record as
14 wel I, although | don't see that we have copies for
15 this. W'Ill find themand follow right back up when we
16 start. So why don't we take --
17 MR. TEBBUTT: Go ahead and introduce that and
18 we' || make copi es.
19 (Exhibit No. 11 marked for identification.)
20 (OFf the record.)
21 Q M. MCarty, you understand you are still under oath
22 correct?
23 A Yes.
24 Q | want to circle back really quick to Cow Palace. And
25 | want to ask you about a conplaint that you
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investigated after your April 2013 inspection. You
sent a document to Cow Pal ace that followed up on a
conpl ai nt about applying manure to a field. Does that
sound famliar, sonetime in My?
| remenber a conplaint about -- that conplaint.
So I'mgoing to show you this document to see if it
refreshes your recollection. This is one of the
docunents --

MS. KRI STENSEN. Do we have a copy of it?
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10 MR. SNYDER: This is one of the documents

11 that we just received, so we're going to have to nake
12 copi es on the break here.

13 Q |f you scroll to the top here really quick, it says Cow
14 Palace 1 and 2. Do you see where it says CAFO permt?
15 A Yes.

16 Q VWhat is the CAFO permt?

17 A That's their -- | believe it's their NPDES -- permt

18 with Departnment of Ecol ogy.

19 Q Do you know if Cow Pal ace has a CAFO permt?

20 A No. In this particular program a lot of this

21 information is already filled out.

22 Q So soneone --

23 A Soneone - -

24 Q - previously had inserted that?

25 A Yes.

=== Central Court Reporting 800. 442. 3376 rage 02


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014

1 Q So we tal ked about the 2013 inspection. D d you
2 i nspect the Bosma and Liberty facilities in 2011?
3 A | woul d have to | ook at the inspection.
4 In 2011, did you investigate a conplaint about the
5 Bosma facilities concerning an irrigation pond that was
6 construct ed?
7 A | don't remenber at this time if | did or not.
8 (Exhibit No. 12 marked for identification.)
9 Q Can you take a | ook at these docunents | just handed
10 you and see if that refreshes your recollection about
11 the investigation | mentioned.
12 A (Wtness conplied.)
13 Q Do you recall now about this conplaint?
14 A Alittle bit, yes.
15 Q VWhat can you tell ne about it?
16 A This was an irrigation pond that was constructed away
17 fromtheir facility in this particular field, and it
18 was -- it was to be used for irrigation for this
19 particular field.
20 Q Do you know if the facilities had planned at some point
21 in the future to use this for manure storage?
22 A | don't remenmber that part of the conversation.
23 Let's ook at -- it's labeled at the top here as
24 CAREO08417. And it's the ERTS form Environnental
25 Report Tracking SystemInput Form |'massumng you're
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1 famliar with this document? Wat | want to ask you
2 about is the followup information here at the bottom
3 Do you see the narrative? It says that on April 29,
4 2011, Dan McCarty contacted Steve Bosma to determne if
5 this is actually a dairy lagoon or an irrigation pond.
6 Do you know if this irrigation pond was |ined in
7 any way?
8 A | don"t think it was. | don't see it -- lining in the
9 pi ctures.

10 Q  And what picture are you |looking at there? Can you

11 just identify the page number at the top for me?

12 A CARE008413.

13 |f you want to look at the page just before the one

14 you're talking about, 8412, it's an email to Jan

15 Wiitefoot fromCharlie MKinney. Do you know who

16 M. MKinney is?

17 A Yes.

18 Q Do you work with M. MKinney?

19 A No. He's within the Department of Ecol ogy.

20 Q |f you | ook just above that, it's a forward. It says,

21 "Dan, passing this on to you, FYl."

22 So did you receive this email?

23 A Probabl y.

24 Second full paragraph there in the actual email itself,

25 says "M . Bosma indicated the intent to potentially use
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the pond as a manure storage |agoon." Do you see that?
A Yes. | do see that paragraph.

Do you -- did you inspect this Iagoon during the 2013

| nspection?

| don't remenber if I did or not.

Do you renenber going back at all to look at this

| agoon after you initially investigated?

A No.
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Q  Wuld construction of a lagoon like this require an

10 update to a dairy nutrient managenent plan?

11 A Yes, if it was going to be used as a | agoon.

12 And do you know if this |agoon was designed or

13 engi neered to neet the NRCS standards?

14 MS. KRI STENSEN. (bjection. Calls for

15 specul ati on,

16 A | don't know if it was engineered or not.

17 Coul d you | ook at the last page of the ERTS forn? Very
18 | ast page. One nore over.

19 A It says, "This pond is not -- was not designed or

20 engineered by NRCS. It is not lined."

21 Q  Thank you. So 2011 -- discussed whether you inspected
22 the Bosma/Liberty facilities in 2011. 1'mgoing to

23 hand you anot her inspection report.

24 (Exhibit No. 13 marked for identification.)

25 Q Take a look at that for a noment, M. MCarty, and |et
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1 me know if this is the inspection document you filled
2 out .

3 (Wtness conplied.)
4 MS. KRISTENSEN: This one is a CARE document.
5 | think I'"ve seen things that we produced that have a
6 confidentiality delineation. Wthout having to dig
7 through everything, to the extent we've produced this
8 with a confidential designation, | just want to
9 continue that objection. |'mnot saying we have,
10 because | don't want to delay your deposition, but |
11 also don't want to waive that ability.
12 MR. SNYDER:  Under st ood.
13 So did you inspect the Liberty and Bosma facilities on
14 February 28th of 20117
15 Yes.
16 Can you wal k me through what happened, to the best of
17 your know edge -- to the best of your recollection?
18 This probably was nmy first time on this, so -- on this
19 facility since | started in June of 10 -- 2010. D d a
20 wal k-t hrough of the facility. They explained -- they
21 probably expl ained how the facility -- or how the
22 manure went fromparlor and alleyways, how it was
23 collected and transferred to storage. And then we
24 probably went out and | ooked at fields and then cane
25 back and | ooked at records.
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1 Q On BOSMAOO0354 -- it's page 3 of 10 -- you'll see in
2 the mddle there it says, "Acreage NWP was devel oped
3 for" and then "current acreage.”" What was the current
4 acreage at the time you inspected these dairies?
5 A 2090.
6 Q Did you go inspect all of these fields?
7 A | don't recall if we did or not.
8 Q | f you inspect -- strike that.
9 Wien you inspect a facility, do you generally
10 inspect the fields that are in the imediate proximty,
11 or do you go to every field that's identified in the
12 NVP?
13 A | try to go to every field in the nutrient nmanagenment
14 pl an.
15 Q About how often do you think you get to all the fields?
16 More than half the tinme?
17 A | try to, you know, to do themall the tine. But, you
18 know, | don't know if we |ooked at all 2900 -- or 2090
19 acres.
20 Q Sane page, simlar question here. "Dairy fromNwW" and
21 then the dairy nunbers they have. Were did you get
22 those numbers?
23 A | was probably told by the producer.
24 Now, if we go forward two pages to BOSMA356, again,
25 this is going to be at the bottomof the page. This is
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1 the [agoon information. Does this identify how nmany
2 | agoons the Bosma Dairy and Liberty Dairy have?
3 A No.
4 Q If you ook up alittle bit, does it say the nunber of
5 | agoons?
6 A Yes. 17, yes.
7 Q In the bottom the chart that we've seen in the past
8 isn't there. Do you know why that chart isn't there?
9 | don't recall at this time why it wasn't there.
10 Q Did you go and inspect every |lagoon at the facility
11 during this inspection?
12 A | would have assuned so, Yes.
13 Q How di d you come up with the nunber 80 for how full?
14 A That came fromthe producer
15 Q So did the producer tell you that all of their |agoons
16 were 80 percent full?
17 A | don't recall that -- how that conversation went.
18 Total capacity is probably 80 percent.
19 Q And the solids buildup were light on all of the
20 | agoons? Did the producer tell you that as well?
21 A No. Those woul d have been ny comments.
22 So if we go to page BOSMA359, how many fields at the
23 Bosma facilities were acceptable for nitrate-N?
24 A Al -- 290 acres -- or 2090 acres.
25 Q And how about for phosphorus?
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1 A Zero were in the acceptable.
2 Q So all of them --
3 A Al'l of them needed attention.
4 Q Al of these fields needed attention.
5 The first page of this docunent is a followup to
6 the inspection, right?
7 A This woul d have been an outcone letter, yes.
8 Q And you sent this letter, right?
9 A Yes.

10 Q Here it says that approximately 1800 to 2500 acres,

11 whi ch we know woul d be 2098 fromthe other docunent,
12 have el evated nitrate and phosphorus levels. |Is there
13 a reason why the followup says there was el evated

14 nitrate levels and the report doesn't?

15 No. | don't know.

16 Q Did you review soil sanples when you inspected the

17 dairy at this tine?

18 A Yes.

19 Q Do you know what years you | ooked at?

20 A The years on the report were from 2004 to 2010.

21 Q So you're | ooking at BOSMAOO358 right now?

22 A Yes.

23 Q And what nunbered paragraph?

24 A On question No. 5: "Are soil records maintained?

25 Yes. "
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Q So | see the check box that says three years. But then
it says "Years maintained: 2004 to 2010."

Does that mean you | ooked at six years past soi
sanpling records during this inspection?
| woul d have been focussed on the nost recent ones.
So this inspection being in 2011, that probably would
have been 2010 and 20097?
A Probably, yes.
(Exhibit No. 14 marked for identification.)

© oo N o o M~ W N P
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10 Q This is Exhibit 14. Soil samplings records from 2010?
11 MS. KRI STENSEN.  Same obj ection.

12 Confidentiality.

13 Q |11 apol ogi ze for the quality of these documents, but
14 this is how they were provided to us.

15 Do you think you | ooked at these records when you
16 did your 2011 inspection?

17 A | certainly could have. | don't recall specifics.

18 Q Let's ook at BOSMA271

19 A (Wtness conplied.)

20 Q | see there's a nunber of fields identified on the |eft
21 there. | knowit's hard to read, but do you think you
22 could tell me what field nunbers those are?

23 A Bronwest pivot [phonetic]. | don't know what

24 field -- field by something else. | don't know

25 Q Looking at the NO3-N levels for the fields that are
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identified for that page, are any of them bel ow 120
pounds of N per acre?

Yes.

Wi ch one?

The bottom two.

What fields are those?

The Bronwest pivot and that field by something | can't

© O N o g M~ W N -
> O » O >r

read.
Q And what page are you | ooking at right now?
10 A 274.
11 Q 274, Let's go to 271
12 A (Wtness conplied.)
13 Q Are you with ne?
14 A Yes.
15 Q VWiat is the date up in the upper left-hand corner there
16 for these sanpl es?
17 A Cct ober of 2010.
18 Q So are these --
19 A Wul d be the date.
20 Q Wul d these be the postharvest sanples?
21 A They coul d be.
22 Q And if you look at the soil N levels here at the center
23 colum, nitrogen NO3-N, how many are above the 120
24 pounds per acre?
25 A Al six of them
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Q Are there concerns about having all six of those fields
in fall having nunbers that high?

A Typical Iy, unless they were being double cropped, had a
crop on themthat fall.

Do you know if they had a crop on themthat fall?

>

Doesn' t say.
Do the records that you |looked at indicate that they

are going to have a crop in 2010 that fall?

© o N o o &~ W N P
1O

A That m ght have been a side conversation

10 Who woul d that have been a conversation with?

11 A Either Steve or Henry. | don't remenber. | don't

12 remenber who was there.

13 Q In any event, these nunbers were such that you fol | owed
14 back up and said you need to correct the |evels?

15 A Yes.

16 Q And in 2013, inspection report we were talking about

17 earlier, you also had to tell themto correct the

18 | evel s, right?

19 A Yes.

20 And then you sent themanother followup letter that we
21 were tal king about before the break that was the

22 warning letter about correcting levels, correct?

23 A Correct.

24 Q W are going to |leave the Bosma facilities behind and
25 move on to D & A and DeRuyter.
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1 Are you famliar with the D & A Dairy?
2 A Yes.
3 Q Areyoufamliar with the George DeRuyter & Sons Dairy?
4 A Yes.
5 Q Do you know the people who own the dairy?
6 A | know them on a professional |evel, yes.
7 Q Have you ever nmet them outside of your job?
8 A No.
9 Q Do you know how many times you've inspected the D & A
10 facility?
11 A Wthout |ooking at the records, I'mgoing to assune
12 tw ce.
13 Q How many dairies do you inspect a year?
14 A | have 150 in nmy territory that | inspect every 18 to
15 22 nmonths, so approximately half of that.
16 Q So on a rolling basis?
17 A Yes.
18 Q Do you keep notes fromthe inspections --
19 A No.
20 Q - handwitten notes at all?
21 A No.
22 Q Everything goes into the --
23 A Everything goes into the inspection report.
24 Q And now that's the conputer report, right?
25 A Yes.
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1 Q Do you put pictures or anything into those reports that
2 you take?
3 A For investigations and conplaints, yes.
4 So when you inspect the D & A and the DeRuyter Dairies,
5 do you typically inspect themat the same tinme?
6 A Yes.
7 Q Wy is that?
8 A Because they're under the same nmanagenent.
9 Q Do you recall investigating -- excuse ne, inspecting
10 the D& Ain March of 20137
11 A No.
12 If 1 showed you the inspection report, would that help?
13 A Yes.
14 (Exhibit No. 15 marked for identification.)
15 Q |"malso going to give you the DeRuyter inspection
16 report too. They are separate forms, but |ike you
17 said, you inspect themat the same tine, so it would be
18 best to [ ook at them both together.
19 M5. KRI STENSEN: Sane obj ection.
20 Confidentiality objection to 15 and 16.
21 MR. TEBBUTT. For the record, the last one is
22 Exhibit 14 or 15?
23 THE COURT REPORTER:  15.
24 MR SNYDER  And this will be 16.
25 (Exhibit No. 16 marked for identification.)
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1 Q Did you do anything to prepare for these inspections?
2 A | woul d have | ooked at previous inspection reports.
3 Q And are those in your files?
4 A As | said earlier, paper copies have all been converted
5 to the electronic forns.
6 Q So they're all on your hard drive, right, or some hard
7 drive somewhere that you have access to?
8 A Yes.
9 Q Do you typically look at your previous inspection forms
10 before you go and inspect a facility?
11 A Yes.
12 So for the Bosma one, you woul d have | ooked at 2011 for
13 your 2013?
14 A (Wtness nodded head affirmatively.)
15 Do you go back further than that?
16 A The first time around, the first round of inspections,
17 | did for sure. |If | didn't find any conpliance issues
18 on ny first round, then after that, | didn't go back
19 any further. | think that's ny one --
20 Q So on the first round, did you go back ten years?
21 A As far back as we had records.
22 Q Do you know how far back your records go?
23 A The programstarted in '98, so..
24 Q So since '98.
25 So the D& ADairy -- we're |ooking at page 89
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here on D & A Dairy. Same process, do you start by
| ooking at the fields?

It mght be the other formthat we're | ooking at
now
This is D& A This is CGeorge DeRuyter & Sons.
Q At the bottom you'll notice some will be |abeled
GEOVAR with a nunber, and some will be |abel ed DADAI RY
with a nunber. So I'Il do nmy best to be clear and go
back and forth.

© O N o g ~A w N R
>

10 A You said 89? | don't have page 89. 89 is the first
11 page of D & A Dairy, yes.

12 Q  Yes.

13 A Ckay.

14 Q So this is the first page of your inspection report?
15 A Yes.

16 Q So back to ny question: Do you remenber starting with
17 the fields?

18 A The fields and the |agoons, yes.

19 Q Do you know if D & A Dairy and CGeorge DeRuyter & Sons
20 Dairy share fields?

21 A Yes.

22 So they use the same application fields for both

23 facilities?

24 A Yes. And their |agoons are piped together as well, so
25 they can go back and forth to the digester.
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1 Q Are all of the lagoons piped together?
2 A | don't know that.
3 Q Does D & A Dairy have its own | agoon systenf?
4 A Yes.
5 Q@ And then there's a pipe at some point that goes to
6 George DeRuyter & Sons. You said it goes to what?
7 A The digester.
8 Q VWat's the digester?
9 A It's a machine to produce enerqgy.
10 Q Do you know how much manure D & A Dairy sends to the
11 di gester?
12 A No.
13 Do you know if the pipe can work both ways? Can George
14 DeRuyter & Sons pump to D & A?
15 A | think they can, but |I'mnot sure.
16 Q Let's look at D & A page 90. It's the next page.
17 Again, we've got an identification of the nunber of
18 m | king cows and what the NWP requires.
19 Do you know how you got this information?
20 A The NWP cane out of their dairy nutrient program or
21 plan. The current numbers was given to me by the
22 producer.
23 Q So the current nunbers here is 3,000, right?
24 A Yes.
25 \What was the amount al |l owed under the NWP?
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A 2, 400.

Does that require an update to the NWP to have that
di screpancy?

It's over 10 percent, yes.

So over 10 percent of 2,400 is 2407

Yeah.

So at some point, D & A Dairy, whenever it surpassed
2,640, if ny math is right, should have gone and
updat ed their NWP?

© O N o g M~ W N -
O > O >

10 A Yes.

11 Wiy is it inportant to do that?

12 A That way you can bal ance for the anount of nutrients

13 produced at the dairy to keep track of them

14 Q Soif D& A Dairy here had nore animals than what their
15 NWP was designed for, would they have to increase their
16 acreage, as well, then?

17 MS. KRI STENSEN. (bjection. Calls for

18 specul ation. Lack of foundation.

19 A It's probably recomended, yes.

20 And that woul d be acreage for ampunt of nmanure

21 appl i cation?

22 A Yes.

23 MS. KRI STENSEN.  Same obj ection.

24 Q Let's turn the page to 91, DADAIRY91l. W're back at

25 our chart now. You'll see this chart has four |agoons
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1 identified. Do you renenber |ooking at these |agoons?

2 A | don't remenber |ooking at themright now, but

3 probably did back then.

4 Q And how did you determne that all of themwere 50

5 percent ?

6 A That's what the producer told ne.

7 s there Iike a measuring stick or something in

8 dairies' |agoons?

9 A | don"t know. | don't remember.

10 And for the solids buildup where it says "light," did
11 the producer tell you that as well, or --

12 A No. | nade that assessment as wel| as dike condition.
13 Do you know how | ong you spent at D & A's | agoons to
14 make that assessment?

15 A Five to ten m nutes.

16 Q |'s that per lagoon or total?

17 A Per | agoon.

18 Q Now, at the bottom of the page here, it says -- sane
19 page you're on. You've got a comment that says the NWP
20 does not account for the current cow nunbers. | think
21 that's what we were just talking about. It says, "See
22 George DeRuyter & Son's RT -- is that the routine --
23 A Yes.

24 Q Didyou tell themthat they had to update their NVP?
25 A | did note on ny inspection report for -- on page 91
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1 that they needed to do a NWP update.
2 MS. KRI STENSEN: What page was that,
3 M. MCarty?
4 THE WTNESS. 91
5 Q |'s that something you would follow up onin a later
6 | nspection?
7 A At the -- probably at the next routine inspection, yes.
8 And how does a producer go about updating their NWP?
9 They can either hire a private consultant to do them or
10 have the local conservation district do them The
11 | ocal conservation has to sign off on them
12 Q |'s that the certification process?
13 A Yes.
14 Q \What does that entail?
15 A That they've gone through all of the -- or
16 any -- they'll do -- the conservation district or the
17 private consultant will do a -- kind of an inventory of
18 what's available. They'Il look for different types
19 of -- or different issues, like -- and make sure that
20 t hey' ve got enough storage. They cal cul ate the amount
21 of storage. And then, you know, they've inplenented
22 all the best managenent practices, such as installed
23 gutters or whatever. Then the conservation district
24 will sign off onit.
25 Q Is it required to have a conservation district certify
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1 an NwP?
2 Yes.
3 I n your experience as an inspector, how many dairies
4 work with the conservation district on NWP updates?
5 Al of themthat I'maware of, if they don't have
6 private consultants working on them
7 So the producer would go to the conservation district
8 and say this is where we're at. Help us update it?
9 Yes.
10 At the end of your inspection report, there's another
11 emai| here. It's DADAIRY000152. Do you see that you
12 were cc'd on this enail at the top there?
13 Yes.
14 This emai|l says that a letter of warning was sent on
15 May 17, 2013. Do you recall what that letter of
16 war ni ng was about ?
17 It was high nitrate |evels.
18 VWhat were those levels? | think it's identified in the
19 emai | there.
20 MS. KRISTENSEN: | just want to clarify. To
21 be sure, what facility are we referring toin this
22 emai|l? |t appears to be attached to the back of this,
23 but based on the document, Dan, that you showed on the
24 conputer that we didn't have a copy of that we just
25 got, it was May 17, 2013, warning letter. So | don't
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1 want to confuse facilities. | just want to be clear
2 about what we're tal king about here.
3 MR. SNYDER: This one at the top has D & A
4 Dairy witten on it.
5 MS. KRISTENSEN. In handwiting by sonebody.
6 A Those | evel s were somewhere between 300 and 600 pounds
7 per acre.
8 Q Do you know whose handwiting that is that wote D & A
9 Dairy at the top?
10 A No.
11 Q  That's not yours?
12 A No.
13 Q  Are 300 pounds and 600 pounds per acre high?
14 A Yes.
15 Q At the bottomthere, it says, "On the phone, you said
16 your February 2013 soil sanple shows nitrate |evels had
17 dropped significantly." In the next paragraph, it
18 says, "Inspector MCarty indicated that the spring soi
19 nitrate levels were quite high."
20 Do you renenber what those |evels were?
21 A Not without | ooking at the sanples.
22 Q Wuld it have been over 120 pounds per acre?
23 A Yes.
24 Q Let's turn to the George DeRuyter & Sons Dairy
25 inspection form This is 16, the other one that we
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1 were just talking about. Let's turn to second page,
2 GEOVAR000130. Again, "Detail of Current Aninal
3 Inventory." Did the producer give you these nunbers?
4 A | got the animal nunbers fromthe nutrient nanagenent
5 plan out of the plan and then the current nunbers
6 were -- was given to me by the producer.
7 Q And on the next page, 131, it's the lagoon chart. D d
8 you inspect all these | agoons when you inspected the
9 George DeRuyter & Sons Dairy?
10 A Probabl y.
11 How di d you make determ nations on how full each |agoon
12 was?
13 A Again, the producer gave nme the estinmate.
14 Q  And the solids buildup?
15 A | did. | collected that data.
16 Q Di ke condition?
17 A And that one as well.
18 Q And, again, about five to ten mnutes per |agoon, you
19 woul d say?
20 A Yes.
21 Q And these are all visual inspection, right?
22 A Yes.
23 Q You don't have any tools or anything?
24 A No.
25 Q On the sane page here, at the bottomhas soil nitrate-N
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1 and it says that 5,830 are acceptable and 470 need
2 attention,
3 I's there -- how nuch acres does the DeRuyter
4 facility have for applying manure?
5 The nunber | was given was 6300.
6 And to your know edge those are fields that are shared
7 wth D& A Dairy, correct?
8 Yes.
9 Did you inspect all of those fields?

10 | can't be sure, but we did drive through

11 fields -- around fields.

12 Do you think you drove through 6,000 acres of fields or
13 around 6,000 acres of fields?

14 | don't remenber.

15 Do you renenber how nuch tine you spent |ooking at the
16 fields during this inspection?

17 No. The total inspection tine was two and a half

18 hours, so | don't renenber.

19 Ckay. Do you know -- have an idea how long it woul d
20 take you to drive around 6,300 acres of fields?

21 That depends on the number of fields. If it's all one
22 field, it's not going to be that tough or that Iong.

23 Do you know how many fields these facilities have?

24 | don't recall at this tine.

25 Your conments under the soil nitrate-N say that the
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1 D & A smal |l pivot equalled 474 pound N per acre. Was
2 that NO3-N per acre?
3 A Yes.
4 Q Wul d that have been in the top one foot?
5 A Yes.
6 Q How woul d you characterize that result?
7 A Extremely high.
8 Q How about the next one, D & A large pivot? What was
9 t he nunber there?
10 A 483 pounds per acre.
11 Q How woul d you classify that?
12 A Hgh.
13 Q The next one, GDR?
14 A 654 pounds N per acre. Again, those are all high.
15 Q Wul d you say that's extrenely high?
16 A Yes.
17 Q Did you | ook at soil sanpling fromthese facilities
18 during this inspection?
19 A | woul d assune so.
20 Q Do you know who -- whether D & A Dairy and Ceorge
21 DeRuyter & Sons Dairy take their own sanpl es?
22 A | don't know who collects the sanples.
23 Q This being a 2013 report, would it be fair to say that
24 you | ooked at the 2012 sanpling inspection?
25 A Fair, yes.
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1 M5. KRI STENSEN:.  Sane obj ection regarding
2 confidentiality.
3 (Exhibit No. 17 marked for identification.)
4 Q Do you know who N3 is?
5 A | know one of the partners in there.
6 Q Wio' s that?
7 A Davi d Haggi th.
8 Q How do you know M. Haggith?
9 A He is a private consultant on several other facilities
10 that | inspect.
11 Q Do you know himon a professional basis?
12 A Yes.
13 Q Do you know himon a personal basis?
14 A No.
15 Q So | ooking at these records, let's | ook at
16 GEOMAR000323.  This is a 2012 document that N3
17 Consulting created. This is for field JDR [sic] 1,
18 right?
19 A Yes.
20 Q Do you renember |ooking at this document when you
21 i nspected these facilities?
22 A No, | don't.
23 Q Coul d you have | ooked at this document?
24 A Coul d have, yes.
25 Q Here it's got "report card test." Do you see that?
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1 It's in the mddle there.
2 Do you know what the report card test is?
3 A No, | don't.
4 Do you see how it says NOB-Nto the right of it, and
5 then it has PPA, pounds per acre. 1Is this the soi
6 nitrate level s?
7 M5. KRISTENSEN: Lack of foundation. He says
8 he doesn't know what it is. Calls for speculation
9 A | don't know what the report card is.
10 Let's turn the page one over to 324. This will be
11 JDR [sic] 2.
12 A (Wtness conplied.)
13 Again, I'mlooking at the report card tests for QOctober
14 19t h,
15 Wul d a soil NG3-Nresult of 1039 pounds per acre
16 be considered high?
17 A Yes.
18 Q How hi gh?
19 A Extrenely high.
20 Q VWhat are the consequences of having that high of a soi
21 nitrate level in the top one foot of soil comng into
22 fall?
23 MS. KRI STENSEN. (bjection. Beyond the
24 expertise of this wtness.
25 A Potential to pollute ground water.
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1 Q Let's flip to 331. It's going to be five pages over,
2 think. And thisis a field identified as Trevino. Do
3 you renenber if you inspected a field called Trevino?
4 A Yes. It says here | did -- or | made note of it,
5 anyhow.
6 Q  \What are the report card nunbers on this docunent?
7 A April 5th, 1185 --
8 MS. KRI STENSEN. Again, |'mgoing to object.
9 Lack of foundation. He's testified he doesn't know
10 what this is. He's just reading the docunent.
11 A Cct ober 19th, 1257.
12 Wuld a soil nitrate-N result of 1185 in spring give
13 you concern?
14 MS. KRI STENSEN. (bjection. Inconplete
15 hypot hetical. M sl eading.
16 A Yes, it would. The corn crop should only use about 300
17 pounds of N breaker.
18 Q  \Were do you see the corn crop here?
19 A It says "corn crop" up at the top
20 And it says 2012/2011, and then corn -- corn. So does
21 that -- what does that nean to you?
22 A That would tell me that they had corn in 2011 and corn
23 in 2012.
24 Q Wul d you expect a spring manure -- spring soil nitrate
25 result of 1185 to go down after a crop of corn has been
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1 pul led off in fall?
2 A Yes.
3 VWhat woul d cause it to go up instead?
4 M5. KRISTENSEN. (nbjection. Calls for
5 specul ation. Beyond the expertise of this wtness.
6 Lack of foundation.
7 A Crop failure, nutrient application made before the soi
8 test.
9 Q Further down on this docunent, it says "crop nutrient
10 uptake." Do you see that?
11 A Yes.
12 Q Do you see where it says "crop, corn"?
13 A Yes.
14 Q And the harvest date?
15 A Umhmm  Yes.
16 Q  \Wat was the yield of the corn that was harvested? Can
17 you determne that information fromlooking at this?
18 A 24 ton to the acre.
19 Q Wuld that be a failed corn crop?
20 A | don't believe so.
21 Q Ckay. And just to circle back one nore tine here, you
22 don't recall whether these were the records you viewed
23 when you inspected the dairy?
24 A That's correct.
25 Do the DNWPs require fall postharvest manure
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1 sanmples -- or, excuse me, soil sanples?
2 A They recomend them vyes.
3 Wy is that?
4 A To keep an eye on the nitrate levels and nutrient
5 | evel s that could be flushed into ground water through
6 irrigation or precipitation,
7 Q Wuld a failure to take a fall sanple be a violation of
8 t he DNWP?
9 MS. KRI STENSEN. (bjection. Calls for
10 specul ation. Inconplete hypothetical. Lack of
11 f oundat i on.
12 A Again, the nutrient management plan is an advisory
13 docunent. But we do require under the Dairy Nutrient
14 Management Act that they collect annual sanples.
15 Q Wul d that be annual postharvest sanples?
16 A That's what's recommended, yes.
17 Q And what is the inportance of the postharvest sanples?
18 A To see how nuch nutrients has been taken out of the
19 soil by the crop and how nuch is going into wnter.
20 Q  Wuuld you have | ooked at the 2011 soil sanples during
21 your inspection?
22 A Probabl y.
23 MS. KRI STENSEN. Same obj ection regarding
24 confidentiality.
25 (Exhibit No. 18 marked for identification.)
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1 Q So these are the N3 records for the fields operated by
2 George DeRuyter & Sons Dairy and D & A Dairy by N3
3 again.
4 If we flip to GEOMARO00297, does it identify what
5 field that is at the top?
6 A It says CGDR 1.
7 |s that one of the fields that you woul d have inspected
8 when you went to these dairies?
9 A It could have been, yes.
10 Looking at the report card test again, what's the date
11 there?
12 A April 6th.
13 Q |s there a fall test identified on this document?
14 A Not on this docunent, no.
15 Q Let's turn the page and |ook at JDR [sic] 2. This is
16 field JDR 2.
17 M5. KRI STENSEN: Dan, you keep saying J but
18 it's G
19 MR. SNYDER: Excuse nme. CGDR 2. Thank you
20 for the correction.
21 Q Again, looking at this, is there a soil sanpling report
22 under report card test?
23 A No.
24 Turn the page to fields grapes E. Is there a fall test
25 there?
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1 A There's not one |isted.
2 Q And the next page. Fall test on that one?
3 A There is not one |isted.
4 Q And what field is that?
5 A Grapes west -- or W
6 Q The next page is field D& ABig Pivot. Nowis this
7 one of the fields that you identified as having high
8 nitrate levels? | think that would be in the George
9 and Margaret GEOVAR document. | think you're |ooking
10 at it right there.
11 A Yes. -- this recalls D& A large pivot and this
12 document says D & A big pivot.
13 Q Do you think those are the same fields?
14 A | woul d assune so, but |'mnot sure.
15 Q Does that have a fall test?
16 A No.
17 Q And then D & A small pivot. |[Is that one of the fields
18 that you identified in your inspection report?
19 A Yes.
20 Q Does that have a fall sanple?
21 A No.
22 Q Do you renmember investigating a | eak fromthe digester
23 pipe in 2011 between these facilities?
24 A Vaguel y, vyes.
25 Q | want to talk a little bit about that.
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1 (Exhibit No. 19 marked for identification.)

2 MS. KRI STENSEN. Same obj ection regarding

3 confidentiality.

4 Q M. MCarty, do you recognize these documents here that
5 are part of this exhibit?

6 A Yes.

7 Can you tell me a little bit about what happened?

8 A The narrative on the recommendation -- or |ivestock

9 nutrient management program s recomendation for

10 enforcement action says that "Approximtely noon on

11 June 12, 2011, digester effluent was transferred from
12 the DeRuyter digester |ocated at George DeRuyter Dairy
13 | agoon storage |located at D & A Farns. George DeRuyter
14 Dairy and D & A Farms are nearly two mles apart.

15 There is a conveyance system between the two dairies to
16 allow liquid dairy manure fromD & A Farns to be

17 transferred to the digester at the George DeRuyter

18 Dai ry and post-digester water to be transferred to

19 mul tiple lagoons both at George DeRuyter Dairy and D &
20 A Farns.
21 "During the transfer on June 12, 2011, Dbetween
22 | agoon 1 and 2 at D & A Farms, digester effluent
23 exceeded the capacity of the transfer pipe resulting in
24 effluent seeping around the pipe" --

25 Q Let's stop there for a second.

Page 93
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What woul d cause the effluent to exceed the
capacity of the pipe?
MS. KRI STENSEN. (bjection. Lack of
foundation. Calls for specul ation.
They exceeded their capacity on the |agoon or
they -- sone kind of equipnrent failure.
Q You said "exceeded the capacity on the lagoon." Are
you saying there was too nmuch manure in the |agoon?
M5. KRISTENSEN: Sane objection. Lack of
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10 foundation. Calls for speculation. If the wtness has
11 personal know edge, he can testify, but | object to the
12 specul ati on.

13 A | don't -- | don't -- | don't know if there was too

14 much manure in the |agoons or what happened. That was
15 three years ago.

16 Q Ckay. Do you know if George DeRuyter or D & A

17 i nvestigated what coul d have caused the exceedance in
18 the pipe, the exceedance of the capacity of the pipe?
19 A You woul d have to ask them

20 Did you investigate what could have caused the

21 exceedance in the pipe?

22 A | can't remenber the details of the inspection.

23 Wiy don't you take a mnute or two and just go through
24 t hese docunents and see if that helps. There is sone
25 history and narrative on CARE9319 through 9320.
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1 A (Wtness conplied.) The only inspection that | can
2 comment on is the January 25, 2011
3 Q@ And what page are you | ooking at?
4 A 9319.
5 Q Ckay. And that would just be the routine inspections?
6 A Correct. | was not enployed with the Departnent of
7 Agriculture during those other three.
8 Q And when you independently investigated this discharge,
9 did you ask what caused the pipe to exceed its
10 capacity?
11 A | did, and | don't see what -- |'massumng, but I
12 don't see where that got put into this report.
13 Q Ckay. Do you renenber what you told the D & A and
14 DeRuyter facilities to do to rectify this problen?
15 A On the narrative part on page 3 -- |'msorry, 9320,
16 June 13, 2011, when | met with Dan DeRuyter at the
17 | ocation where the water flowed into an irrigation
18 recovery pond south of D & A Farms, DeRuyter Farns were
19 punping the water fromthe pond north to one of the
20 dairy's lagoons. M. DeRuyter was also meeting with
21 Sunnyside -- or SVID -- which is one of the irrigation
22 districts --
23 Q s that the Sunnyside Vail [sic] Irrigation District?
24 A | believe so. |'mnot sure what the V stands for.
25 - personnel Brian More to discuss options to
EEE Page 95
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1 prevent nmore water fromentering the drainage ditch

2 It was suggested that M. DeRuyter continued to punp

3 water out of the pond bel ow the level of the broken

4 pipe in order for SVID to make repairs. M. DeRuyter

5 was attenpting to punp water that was located in the

6 SVID manhol e | ocated just below the pond. It was

7 flushed wth fresh water and punped out into a punper

8 truck.

9 9:45, | met with Elaine Brouillard and Matt Morgan
10 with the SVID to collect water sanples to test for

11 fecal. One sanple was taken in a nanhole. One was

12 taken north upstreamof the dairy on Know es Road. A
13 third sanple was taken near the intersection of Dekker
14 Road and |saacs Road to the south, downstream of the
15 dairy, once the pipe daylighted.

16 Q Do you renenber what the results of those tests were?
17 A The upstream on Know es Road, fecal count was 1730 CFU
18 per 100 mlliliters. At the manhole onsite was 35,500
19 CFU per 100 mlliliters, and |Isaacs Road downstream was
20 10, 460 CFU per 100 nmeters [sic].

21 Q Do you know how the manure got into this drainage pipe?
22 O maybe | should say the digester effluent reached the
23 drai nage pi pe?

24 A According to the narrative, the effluent exceeded the
25 capacity of the next overflow pipe between |agoons 2
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1 and 3 resulting in digester effluent flowing into an
2 irrigation recovery pond.
3 Q Have you ever heard or have you ever received
4 conpl ai nts about manure trucks spilling manure onto the
5 r oadway ?
6 A Yes.
7 How many conpl aints do you get of that nature a year?
8 A | would have to go back through ny records. | don't
9 know of f the top of ny head.
10 Q Mre than ten?
11 A Yes.
12 Q Mre than 50?
13 A | don't think so.
14 Q More than 207?
15 A Honestly, it's sonewhere between that 10 and 50.
16 Q Do you know or do you recall a conplaint about a
17 DeRuyter truck spilling manure onto a roadway in 20117
18 A | f you can show me the inspection report.
19 | will.
20 (Exhibit No. 20 marked for identification.)
21 MS. KRI STENSEN.  Same obj ection regarding
22 confidentiality.
23 Q So the first page here says -- it's a letter fromyou
24 to Dan DeRuyter at D & A Farms. [It's referring to the
25 I nspection that you conducted regarding the conplaint
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1 at the corner of Punp House Road and Lateral C near
2 Harrah. Do you recall investigating this conplaint?
3 A | see where | responded to it on the tel ephone.
4 Q Did you only respond to this conplaint via the phone?
5 A It would appear so, yes.
6 Q | m|ooking at page 135, DADAIRY135 at the bottom of
7 the narrative there. It says, "The tribal policeman,
8 Rick Hayes, arrived onsite and told M. DeRuyter howto
9 clean up the spill."
10 First, why is a tribal policeman reporting to
11 this?
12 MS. KRISTENSEN. |f you know
13 A Because Punmp House Road and Lateral C are on the Yakim
14 | ndi an reservati on.
15 Q Did you go out and inspect the cleanup that was
16 conpl et ed?
17 A No.
18 Do you usually go and inspect cleanups of spills that
19 happen on the roadway?
20 A VW don't have jurisdiction on the reservation. So |
21 did not, because of this -- the location, | did not.
22 Q If there was a spill on a roadway that was not within
23 jurisdiction of the Yakinma --
24 A Usual Iy | woul d, yes.
25 And woul d you direct the cleanup?
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1 A Yes.
2 How woul d you usual |y direct the cleanup? Wat woul d
3 you tell a producer to do or the responsible party?
4 A It depends on whether it's solids or liquid manure. |f
5 it's solids, then they can be swept up and put back in
6 the truck. Oherwise, | would recommend a street
7 sweeper for the liquid and then do a wash down with
8 fresh water and then vacuumthat up
9 Q  Wen you say "wash down with fresh water," what does
10 that entail?
11 A Just a light water, 50, 60 gallons, depending on the
12 size of the spill, so that it doesn't |eave the roadway
13 and go into a ditch or water.
14 Q  And vacuum ng that up, would that be using the
15 Honey- Vac?
16 A Coul d be, yes.
17 Did you issue any corrective actions against the
18 DeRuyter or D & A facility for the spill?
19 A It does not appear that | did.
20 Gkay. Do you recall inspecting the D & A Dairy and
21 George DeRuyter Dairies in 20117
22 (Exhibit No. 21 marked for identification.)
23 MS. KRI STENSEN. Same obj ection regarding
24 confidentiality.
25 Q This is the D & A inspection form \Wile you take a
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| ook at that, I'Il get the DeRuyter one.
(Exhibit No. 22 marked for identification.)
MS. KRI STENSEN. Same obj ection regarding
confidentiality.
Did you do anything to prepare for these inspections?
A | probably woul d have reviewed the previous
| nspecti ons.

Q Wiy don't we start with the D & A Dairy again, since
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that's what we've been doing. Do you renenber starting

10 this inspection by |ooking at the fields?

11 A That woul d have been the normal procedure, yes.

12 Q Do you know what fields you | ooked at?

13 A No.

14 Q ' mlooking at page 98. Again, this is the number of
15 cows on the site. Did the producer tell you this

16 i nformation?

17 A The ani mal nunbers fromthe nutrient nanagenent plan
18 came fromthe nutrient nmanagenent plan. The current

19 ones were given to me by the producer, vyes.

20 Q And if we go to page 100 -- it's page 5 of 10 on your
21 I nspection report here -- did you inspect the |agoons
22 during this inspection?

23 A | don't know. It doesn't appear that -- it doesn't

24 show up on the record. But normal -- normally I woul d,
25 yes.
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1 Q Wiere it says "lagoon dike condition," is there any box
2 checked there?
3 A | don't see any.
4 Q And behind "solids buildup," what does it say?
5 A "Sel ect an option."
6 Q VWhat does that mean?
7 A That's a drop-down nenu in that program
8 Q \Wat woul d be the itens on the drop-down menu?
9 A The |ight, nmedium or heavy.
10 Q Do you recall looking at soil sanples this time around?
11 A The report says we did, yes.
12 Q \What page are you | ooking at?
13 A 102.
14 Q Ckay. Flipping the page to 103, do you see where it
15 says soil nitrate-N? Same column that we've been
16 tal ki ng about .
17 A Yes.
18 Q How many fiel ds are acceptabl e?
19 A Didn't have the acreage |isted.
20 Q How about fields that need attention?
21 A Again, same thing, no. There's nothing |isted.
22 Q It says zero, right?
23 A Yes.
24 Q Does it also say zero for phosphorus?
25 A Yes. But in ny comments, | think, on page 104, it says
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1 el evat ed phosphorus |evels.
2 Q You nust have | ooked at some soil sanpling records,
3 t hen.
4 A Yes.
5 |'s there a reason why that didn't show up on the rest
6 of the report?
7 A | nust not have put it in, is all.
8 Now |'m | ooking at the George DeRuyter report. Again,
9 let's | ook at GEOMAR0O00121 for the current dairy
10 nunbers. Did you make an independent assessment of how
11 many cows were at the facility?
12 A No. | got that fromthe producer.
13 And | ooking at GEOVAR000123, again, |I'mlooking at the
14 | agoon chart, the total |agoon storage capacity and
15 whatnot. Did you |look at any of George DeRuyter's
16 | agoons during this inspection?
17 A |"'massuming | did, but | didn't -- | don"t know. It's
18 not -- didn't get re- -- or nentioned in there.
19 Q Again, this doesn't mention the |agoon di ke conditions?
20 A Correct.
21 Q And it doesn't say what the solid buildup |evel is?
22 A Correct.
23 Q  And does it indicate what the capacity of the |agoon or
24 how full they are?
25 A No.
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1 Q So GEOVAR000126. This is back tal king about what
2 fields need attention and what don't. How many fields
3 needed attention for nitrates?
4 A 145 acres and D & A had elevated nitrate.
5 Q s there a reason why you didn't identify the D & A as
6 having el evated nitrate in the D & A inspection?
7 A | assumed it was common field between the two
8 facilities.
9 Q Wul d you have | ooked at the 2010 soil sanpling data
10 for this inspection?
11 A Probably, yes.
12 Q So the infornmation we have is, again, the N3 forns. |
13 can give you the 2010 N3 forms.
14 (Exhibit No. 23 marked for identification.)
15 M5. KRI STENSEN: Sane objection regarding
16 confidentiality.
17 Q Do you renenmber if you | ooked at forms |ike these
18 during the inspection?
19 A | could have.
20 Q Let's start by |ooking at GEOVARO00270, just a couple
21 pages in there. Wat fieldis this referring to?
22 A GDR 1.
23 Q s there any indication at all under the report card
24 test about what the soil nitrate-Nlevels could be?
25 A No. But there is a soil test dated on April 9, 2010.
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1 Q And you're |l ooking at the colum -- or the row
2 underneath soil test there?
3 A Yes.
4 Looking at that row, do you see any nunbers there for
5 what the soil nitrate-N was?
6 A No.
7 Let's flip the page to GDR 2. This is GEOVARO00271.
8 Again, do you see anything on this document that would
9 i ndi cate what the soil nitrate-N |evels were?
10 A No.
11 Q  And the next page?
12 A (Wtness conplied.) For what field?
13 Q  The next page is GEOMAR272. What is the field there?
14 A G apes E.
15 Q s there anything on there about what the NO3-N | evels
16 woul d be?
17 A No.
18 Q VWhat is the last soil test according to this document?
19 A Accord to this docunent, it is My 22, 2008.
20 Q Now, let's go to GCEOMAR274. \What field is this?
21 A D & A big pivot.
22 Q Is this the same D & A pivot field that you refer to in
23 your inspection report about having el evated |evels?
24 A Yes.
25 Were are the elevated levels fromthis forn®?
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A They're not listed on this form

When was the last soil test on GDR field -- excuse ne,
D& A big pivot field?

Thi s docunent says 5/22 of 2008.

Let's turn the page and look at field D & A smal

pivot .
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A (Wtness conplied.)
Q What was the last soil sanple on this field?
A According to this document, March 30, 2005.
10 Q I's there anything on this document that indicates what
11 the NO3-N | evel s were on this field?
12 A No.
13 Q And then let's go to GEOVAR278.
14 What field is this?
15 A The Trevino field.
16 Q Do you think this is one of the fields you would have
17 I nspected during your inspection?
18 A | probably would have. | don't know if I did or not.
19 | don't renenber.
20 Q What was the last soil test date for this field?
21 A Cct ober 10, 2008.
22 |'s there anything on this document that indicates what
23 the NO3-N | evel s were?
24 A No.
25 Q Do you require dairies to provide you with what their
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1 N3-N |l evels are in the fields?
2 A That is a required element for the records --
3 MS. KRI STENSEN. What did you say at the end?
4 THE WTNESS: That is a required el ement for
5 annual testing.
6 MS. KRISTENSEN. | didn't hear the last part.
7 Q Did you look at the D & A Dairy or George DeRuyter
8 Dairy NVP before or during this inspection?
9 A Probably during it.
10 Do you recall if it required two sanples?
11 A | don't remenber.
12 (Exhibit No. 24 marked for identification.)
13 Q This is an excerpt fromthe D & A Dairy NW
14 MS. KRI STENSEN. Same obj ection regarding
15 confidentiality.
16 Q |"ve only included the first page and the page that
17 we're going to look at. You'll note at the top here
18 this is fromJuly of 2010. At |east that was the
19 effective date of this dairy nutrient nanagenent plan.
20 Do you see under section 54 where it's bol ded?
21 A Under the testing requirements?
22 Q Yes.
23 A Yes.
24 Q Can you read for me the |ast sentence of that
25 par agr aph?
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1 A An end-of -season soil sanple for nitrate will be
2 required at the two-foot [evel to nonitor potential
3 nutrient |eaching.
4 Q And the documents that we just |ooked at, did you see
5 any two-foot sanples?
6 A No.
7 Is it a violation of the DNMP to not take two-foot
8 sanpl es?
9 MS. KRI STENSEN. (bjection. Calls for
10 specul ation. Lack of foundation.
11 A Again, this -- the nutrient managenent plans are an
12 advi sory docunent.
13 Q  And why would taking a soil sanple for nitrate at a
14 two-feet |evel, how does that nonitor for potenti al
15 nutrient |eaching?
16 MS. KRI STENSEN:. Lack of foundation,
17 obj ect i on.
18 A Vell, if there's any in that -- at the end of the
19 season soil sanples, there's excessive nutrients in
20 that second foot, then they could have the potential to
21 | each into ground water.
22 Q Do nutrients in the second foot have a greater
23 potential to leach to ground water?
24 MS. KRI STENSEN: Cbjection. Calls for
25 specul ati on beyond this witness's expertise.
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1 A | don't know.
2 Let's take another quick break. |'mjust going to
3 confer with ny colleagues here and we'll see if we have
4 any ot her questions for you.
5 (OFf the record.)
6 Q Just to remnd you again that you' re under oath.
7 |"mgoing to talk a little bit about the Cow
8 Pal ace for a second. You take a | ook at the DNVP when
9 you go in and look at the facility, right?
10 A Yes.
11 Are you famliar that the DNMP has a requirenent that
12 the dairies submt an annual report at the end of the
13 year ?
14 A It's ny understanding that only if they' re under the
15 capital permt.
16 Q |"mgoing to provide you a copy of Cow Pal ace's DNWP.
17 (Exhibit No. 25 marked for identification.)
18 MS. KRI STENSEN.  Same obj ection regarding
19 confidentiality.
20 Q |f you would turn to page 21 of the docunent, which is
21 COAPAL000487.
22 A (Wtness conplied.)
23 See how there's -- I'Il wait until you get there. That
24 | ast paragraph there -- |I'Il note this is under the
25 mandat ory recordkeepi ng provision -- says, "An annual
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1 report summarizing any discharges, the acres available
2 for land application, acres actually used for
3 application, number and types of animals, amunt of
4 manure generated, applied, and exported fromthe
5 operation is also required.”
6 Have you ever seen one of these reports?
7 A |"ve seen themfromother facilities, but | don't
8 recall seeing one from Cow Pal ace.
9 Q Do you recall seeing one for the Bosma/Liberty
10 facilities?
11 A No.
12 Q How about the D & A facility?
13 A No, | don't think so.
14 Q And the DeRuyter facility?
15 A | don't think so.
16 Q Goi ng back to these electronic inspection forns that
17 you guys have now, "you guys" being the Washi ngton
18 State Department of Agriculture, do you know anything
19 about the devel opment of the fornf? WAs it done
20 internal ly?
21 A No. | believe it was an external.
22 Q Do you know what conpany or external firmdid it?
23 A No, | don't.
24 Q |'s the departnent considering updating anything wthin
25 that fornf
=== Central Court Reporting 800. 442. 3376 Page 109


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014

1 A There is sone tal k about going to a different format, a
2 different internal -- |ike an internal conmpany to do
3 it.
4 Q An internal -- so hiring a third-party vendor to take
5 care of it?
6 A Yes.
7 Do you know why that is?
8 A My understanding fromny bosses is that it doesn't
9 adequately generate the -- sone of the required -- or
10 requested reports.
11 Q If this was a third-party vendor, would it still be you
12 putting in the informtion?
13 A Vell, | would still be putting in -- going to the form
14 and doing the inspection, yes.
15 Q You nentioned your bosses. Wo are your bosses?
16 A Virginia Prest and Gnny -- Virginia Prest and Chery
17 Sul l'ivan.
18 Q Do you know Eric Bair?
19 A Yes.
20 Q Do you work with Eric Bair?
21 A No.
22 Q Di d your enployment ever overlap?
23 A No. He had already left before I got there.
24 Q Did you receive -- he already |left before you got
25 there. So you received no training fromEric Bair?
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1 A No.
2 Have you reviewed any of the conments or the new draft
3 CAFO permt?
4 A No.
5 Have you ever had any discussions about the draft CAFO
6 permt?
7 A No.
8 Have you tal ked with anyone about these |awsuits?
9 A W' ve tal ked about -- or | had talked to ny wife and ny
10 supervi sors.
11 Q So you haven't spoken about these lawsuits with any of
12 t he defendants or any of the representatives?
13 A No.
14 Q Have you spoken to anyone on the defendant's |ega
15 t eanf
16 A No.
17 (kay. Just as a housekeeping matter to finish up here,
18 t he docunents that we showed you on the conputer that
19 we just received today, we would |ike to make exhibits
20 to your deposition. So what we'd like to do is print
21 these at lunch and bring them back, and if no one
22 opposes, we'll just add themafter the fact.
23 MS. KRI STENSEN. How many were there? There
24 was at least that one letter.
25 MS. MATSUMOTO  There were -- | have the file
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1 names --
2 MR. SNYDER: W'l provide you guys wth
3 copi es.
4 M5. KRISTENSEN:. | have fol | owup questions
5 i f you' re done.
6 MR. SNYDER: | just want to note that this
7 wasn't cross-noted or anything.
8 MS. KRISTENSEN. |'mentitled to ask
9 foll owup questions.
10 MS. MTCHELL: Were there 25 exhibits?
11 THE COURT REPORTER:  Yes.
12 MS. M TCHELL: Thank you
13
14 EXAM NATI ON
15 BY Ms. KRI STENSEN
16 Q M. MCarty, again, |'mDeb Kristensen. |'mcounse
17 for each of the defendants in each of the four cases
18 that you' ve been noticed here for today.
19 | want to talk a little bit about you were asked
20 about your duties as an inspector for the Washington
21 State Departnent of Ag. | think you said you started
22 in June of 2010; is that right?
23 A That is correct.
24 Q Have your responsibilities changed in any way since you
25 started working for Department of Ag?
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1 A No.
2 Q And what is your job title?
3 A Envi ronnental specialist 3.
4 Q Do you have a particular territory that you cover?
5 A | cover all of Eastern \Washington east of the Cascades.
6 Q Ckay. And coul d you just generally describe your
7 responsibilities for the Washington State Departnent of
8 Ag?
9 A Conducting routine inspections for the nearly 150
10 dairies that are in ny territory. | respond to
11 conplaints. | work with the producers and | andowners
12 to come into conpliance if there's issues.
13 Q Are you the only inspector in your territory for the
14 Department of Ag, or are there others?
15 A No. ['mthe only one.
16 Q And | think you nentioned your inmediate
17 supervi sor -- you have two i medi ate supervisors,
18 Virginia Prest and Chery Sullivan; is that correct?
19 A Chery Sullivan is ny imediate supervisor. Virginia
20 Prest is the program manager
21 Q Wat's the name of the progran?
22 A Dairy nutrient management program
23 Have both of those individuals stayed in that capacity
24 during your entire tinme as the Department of Ag?
25 A No.
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1 Q Have you had different people in those positions?
2 A Yes.
3 Q Wio' s that?
4 A Nora Mena was the programdirector fromwhen | started
5 unti| January of 2013, | believe. And then Chery
6 Sull'ivan came in in August of 2012.
7 Q VWo was in her position prior to that?
8 A G nny Prest.
9 Q So did Ms. Prest move up?
10 A She was in another programfor a while and then cane
11 back.
12 Q And then who was the person -- if you know, who was the
13 i nspector for your territory previous to you,
14 | mmedi atel y previous to you?
15 A Eric Bair.
16 Q And | think you just tal ked about you didn't have any
17 overlap with M. Bair, correct?
18 A No. He'd already left.
19 For the 150 or so dairies that you routinely inspect,
20 how do you set up -- is there Iike an inspection
21 schedul e or how do you go about, you know, deciding
22 when to do particular dairies?
23 A They're on an 18- to 22-nonth schedule, so -- that we
24 can catch themduring, you know, a dry season and a wet
25 season.
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1 Q So it's not always the sane time of year?
2 A It's not at the sane time, no.
3 You went through a bunch of different docunents. | may
4 go through thema little bit just to ask you questions,
5 but a couple of things that M. Snider asked you about
6 were soil sanples that were reviewed at each of
7 dairies. During your routine inspection at the 150 or
8 so dairies, is that something you always do is review
9 soi | sanpl es?

10 A Yes.

11 During your review of those sanples, at least as far as
12 the Yakina Valley is concerned, what's your experience
13 with nitrate levels and the soil sanples that you've

14 reviewed in the Yakima Valley?

15 A | would say a |arge percentage are within acceptable

16 | evel s, below the 120 pounds per acre. There's always
17 sone anonal i es out there that nobody really can

18 expl ain.

19 Q \Wien you cone across these anomalies, what, if

20 anything -- you nentioned that you work with producers
21 to come into conpliance as part of your job; is that

22 correct?

23 A Yes.

24 Q Can you describe that for ne? What do you nmean by

25 t hat ?
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1 A |"'mgoing to go back through and we're going to check

2 out their application records for manure being applied,

3 if there was any commercial. W check crop history,

4 maybe sure that the application dates won't

5 affect -- or, I'msorry, the testing dates weren't

6 affected by an application date. Sonetines that

7 happens, you know. The producers don't always have

8 the -- they don't have access to their field man on a

9 day-to-day basis, so sonetimes the test -- soil tests
10 come before the -- or come after an application, and so
11 that can kind of be explained on why those high nitrate
12 | evel s.

13 Q her than that, soil sanples, just in general,

14 you' re taking random sanpl es across the field, and they
15 coul d have, you know, hit a spot that had manure in it
16 and -- or that the rest of it didn't have.

17 Q Do you have -- is your contact with the particular 150
18 dairy producers, is it only once every 18 to 22 nonths?
19 A Unl ess there's been a conplaint filed against them

20 yes.

21 Q | think you mentioned, in part of your history, you

22 worked for the lIdaho State Department of Ag, correct?
23 A Yes.

24 \What were your job responsibilities there?

25 A | was working with beef and cattle producers in the
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1 Snake, Salnon and C earwater drainages to be in
2 conpliance with the Cean Water Act.
3 Q@ \Wre you doing --
4 A So nmoving -- recommendi ng they nove cows off the stream
5 and provi de of fstream water.
6 Q \Were there any -- you're doing inspections here in
7 Washington. Did you do any of those simlar activities
8 in |daho?
9 A Not with dairies, no.
10 Q Wth beef cattle?
11 A Wth beef cattle, yes.
12 Q Did that involve reviewing any type of water or soi
13 sanpl es?
14 A No.
15 What kind of information did you review with the beef
16 cattle operators?
17 A Their proximty to streanms and giving them
18 recommendations for best managenent practices.
19 Q Do you have the docunents in front of you that we've
20 j ust gone over?
21 A Yes.
22 Q | f you could pull out Exhibit 3 and 4.
23 A (Wtness conplied.)
24 Q | just had a couple of followup questions. M. Snyder
25 went through each of these docunents with you. If you
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1 can turn first to Exhibit 3, which is from Cow Pal ace
2 the 2012 sanples you see there. And there's the date
3 range that you identified from Mrch of 2012 through
4 September 7th of 2012. Do you see that?
5 A Um hrm
6 Q Yes?
7 A Yes.
8 Q And then the nunbers that, again, M. Snyder asked you
9 about with respect to that third colum there were 1.5,
10 correct?
11 A Correct.
12 And then he had you conmpare with Exhibit 4. If you
13 turn to COAPAL9250. It's on Exhibit 4.
14 A (Wtness conplied.)
15 And at the top there, what's the total nitrogen
16 reported there per 1,000 gallons?
17 A It's 1.67.
18 Q Do you see the date of that reading?
19 A That woul d have been Septenber 30, 2010.
20 Q |s that a reading, then, after those reported on
21 Exhi bit 3 page that we just |ooked at, first page?
22 A Yes.
23 VW tal ked a | ot about your actual inspection docunent.
24 And that at some point it went froma paper copy to now
25 | understand you have everything in electronic form is
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that correct?

A That is correct, yes.

Do you renenber the tine frame for when that transition
happened?

Somewhere in 2011/12 we started moving towards that
electronic version. W had sone issues at the
beginning of it regarding -- well, it was first a

web- based program and there's a |ot of places in

© oo N o o M~ W N P
g

Eastern Washington that don't have Internet access, so

10 | -- we would go back and forth between the paper copy
11 and the electronic version. Now we've -- recently,

12 we've come up with the offline programof that same

13 programthat | can go back, do ny inspection, and then
14 go back to my office and sync up once | could get

15 | nternet access.

16 Q So when you started in 2010, were you actually doing

17 the inspections in a paper form correct?

18 A Yes, ma'am

19 And then at some period in this tine franme you just

20 described, started transitioning to this \Wb-based

21 form I'mjust trying to understand |ogistically how
22 you did it. Didyou carry a computer with you on these
23 i nspections or did you take notes and reenter it?

24 A No. The Uis [phonetic] program which is the newest
25 version of our inspection reporting system is all on
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1 the computer. So when | go out and do an inspection, |
2 will bring ny conputer and sit down with the producer.
3 In the beginning, | did have paper copies that |
4 brought with me, but we since then have put themall in
5 electronic form
6 Q So at least as of the last year or so -- | don't want
7 to put words in your nouth -- but the reports that
8 we've reviewed in terns of inspection reports would
9 have been things that you conpleted on the conputer
10 during your actual inspection; is that right?
11 A There are some information, |ike the operator's nanme,
12 their address, phone nunbers, their ag ID nunber, the
13 dairy, the county emails that autopopulate. And
14 recently we've gone through all the files and put in
15 the nutrient nanagenment conser- -- approval dates,
16 certification dates fromthe -- fromthe nutrient
17 management plan. That has all been autopopul ated now
18 t 0o.
19 Q Wien you tal k about autopopul ated, is that information
20 on your new formthat is taken fromyour most recent
21 fornf
22 A Yes.
23 And that just comes in automatically by virtue of
24 whoever designed that form is that correct?
25 A Correct.
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1 Q Because it is autofilled or whatever the right word is.
2 When you do an inspection now, do you go through each
3 of those line items with the producer to verify that it
4 Is still accurate or if there's any m stakes?

5 A Yes, | do. And we do have an opportunity, especially

6 on the certification and approval dates, to make those

7 corrections, or if they've been updated, we'll put that

8 in there.

9 Q That was my next question: Do you have the ability to
10 change the things that are autofilled to reflect the
11 things that you've |earned?

12 A Yes.

13 Q Do you, in fact, do that as part of your inspection?
14 A Yes.

15 Q It's alittle bit hard to ask you about the docunent
16 that | don't have in front of me. It was the My 17,
17 2000, letter of warning that M. Snyder showed you.
18 A For what producer?

19 As far as | understand, there's two that may be an

20 | ssue, based on your questioning. One was the one he
21 showed you. | believe it was for Cow Palace. That's
22 what nmy notes say. | don't think we have that. |Is
23 that correct?

24 MR. SNYDER: It's on the computer

25 MS. MATSUMOTO | can pull it up.
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1 MS. KRI STENSEN:. Can you pull it up so |
2 don't have to ask questions later?
3 Q |''mgoing to show you the docunent as soon as | can
4 and so it's fair that you don't recall. But do you
5 recall why you sent the May 17, 2013, letter to Cow
6 Pal ace?
7 A Not off the top of ny head.
8 Do you recall if you sent any simlar letter to any of
9 the other producers in these |awsuits?
10 A Not off the top of ny head.
11 W' ll cone back to that when she gets it back up
12 (OFf the record.)
13 Q Can you turn to Exhibit 127
14 A (Wtness conplied.)
15 This is the report that M. Snyder asked you about from
16 April of 2011 with respect to an irrigation pond at the
17 Bosma's. Do you see that?
18 A Yes.
19 And you investigated this particular conplaint,
20 correct?
21 A Yes.
22 Do you recall if you did -- you asserted any kind of a
23 violation or notice of correction to Bosma based on
24 this conplaint?
25 A No. | sent an outcone letter dated May 4th.
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1 Q Di d you conclude that M. Bosma was in violation of any
2 regs or laws as far as you're concerned?
3 A Being that it was going to be an irrigation ditch,
4 told themthat if in the future they were to put manure
5 in there, that they would need to meet our NRCS
6 standards and specs.
7 Q But this did not account for any type of violation as
8 of May 2011, correct?
9 A No.
10 Turn now to 13 and 14, if we can put those kind of side
11 by side again.
12 A (Wtness conplied.)
13 13 is a letter fromyou dated March 2, 2011, regarding
14 your inspection of the Bosma facilities in February of
15 2011.
16 A Yes.
17 And if you turn to page 360 of that and your coments
18 at the end there, and then if you could, take
19 exhibit -- the other exhibit | just referred to, 14,
20 and turn to page 271 of that. Those are soil sanple
21 records that M. Snyder asked you about.
22 A Ckay.
23 M. Snyder asked you about those nitrogen NOB |evels
24 there, and you said that those -- | don't want to put
25 words in your mouth, but | think you characterized
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1 those as high. And one of the things you said is you
2 didn't know if double cropping was occurring at the
3 time. He asked you do you know why those were high.
4 Was that accurate?
5 A That woul d be, yes.
6 | f you | ook back on Exhibit 13 in your notes there
7 under the comment section there --
8 A Yes. They were --
9 Q Does that help you remenber?
10 A Yes. They are doubl e cropping.
11 Q  And what, if anything, was the significance of double
12 cropping at this tine?
13 A They've got -- in the fall they will plant -- as soon
14 as the corn is harvested, they will plant triticale,
15 which will grow through the winter and into the spring,
16 and they'|ll harvest it as a haylage or silage for
17 cattle feed. So it will be taking up sone nutrients in
18 the wintertime. And then when that cones off in the
19 spring, they will plant corn right behind it.
20 Q So that's the double cropping?
21 A That's what double -- yes.
22 Does doubl e cropping have the effect of pulling out
23 nmore nutrients fromthe soil?
24 A Yes, ma'am
25 Q M. Snyder asked you about updating nutrient managenent
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1 pl ans, and he kind of went through a series of
2 questions there. And | think you identified two ways
3 that producers do an update to their nutrient
4 managenent plan. One was to hire a private consultant,
5 and the other was to work with the conservation
6 district, correct?
7 A Correct.
8 | think you said all the dairies you work with work
9 with the conservation districts; is that correct?
10 A No. Most of themwork with the conservation district.
11 Do you know if Cow Pal ace works with the conservation
12 district?
13 Are you | ooking for a report?
14 A Yes. If they use N3 or -- | think just GDR does.
15 George DeRuyter?
16 A Yeah. | don't knowif -- | can't -- there are sone
17 summary sheets here, but | don't knowif they're
18 from-- they're an outside consultant rather than N3.
19 Q As | east fromthe records you' ve | ooked at, you know
20 that the DeRuyters use N3, correct?
21 A Yes.
22 Do you know one way or the other what the Bosmas do?
23 A No, | don't.
24 MS. KRISTENSEN. Did you find that letter?
25 M5. MATSUMOTO. | have the May 17th letter
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1 for Bosma/Liberty. The letter | have for Bosma is not
2 on this |etterhead.
3 MS. KRISTENSEN. Let's try that if you coul d.
4 This is one you want to have as an exhibit, right?
5 MS. MATSUMOTG.  Yes.
6 Q M. MCarty -- I'msorry it's so conplicated. This is
7 the docunentation | think M. Snyder asked you about
8 before. It looks like it's one of the docunents
9 produced that day.
10 A | wote several letters of warning that day and that's
11 why the New House Dairy was on this.
12 Q Do you recall if you wote a letter -- that simlar
13 letter of warning to Cow Pal ace that day?
14 A | don't remenber if | did or not.
15 Do you renenber if -- so we're tal king about the CGeorge
16 and Margaret, D & A, Liberty/Bosma. And Cow Pal ace
17 Q her than the letter you see on the conputer screen to
18 the Bosmas, did you wite a simlar letter to any of
19 t he other defendants?
20 A | can't remenmber at this tinme.
21 Do you recall why you wote that letter on May 17th?
22 A Yeah. | had just done an inspection, routine
23 i nspection on April 10th, and after reviewing their
24 records, we determned that they had the high nutrient
25 | evel .
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1 Q Did you subsequently withdraw that l|etter of warning?

2 A Yes, we did.

3 Q Do you recal

4 A | remenber this now

5 Q Do you recal | why?

6 A Because it didn't accurately describe the nutrient

7 | Ssue.

8 Q Can you be nore specific? Wat about it was not

9 accurate?

10 A | f menory serves ne correctly, it was the part -- the
11 first sentence -- or the sentence that says "your

12 records continued to be insufficient to show agronomc
13 rates were used on multiple fields."

14 Going off the top of ny head on this one. After
15 review ng the records, you know, it was -- | should

16 have been using a letter formatted with the high

17 nitrogen -- or high nutrient values in the fields.

18 Q VWhat do you mean by that? | don't understand what that
19 means.

20 A | was -- | was given the format on this as a tenplate,
21 and it didn't accurately represent what | was trying to
22 get across. So we went back and we took that letter

23 out and replaced it with one that -- that just strictly
24 conmmrented on -- or that -- on the agronomc

25 application. O it didn't include the |ack of
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1 agronom ¢ application, just the high nitrate levels or
2 the drain |evels.
3 Q Ckay. Walk ne through that. You just kind of told ne
4 in general. You sent out this letter dated May 17th.
5 Di d you hear back fromthe -- what caused you to do
6 anything further with respect to that letter?
7 A My boss said -- | believe it was G nny received a phone
8 call fromBosmas that said this was -- that they didn't
9 think that this letter really represented the
10 situation. And so we -- Gnny and | drafted another
11 letter and replaced -- retracted this one, and -- that
12 nmore accurately represented what we were -- what the
13 | ssues were.
14 Q Ckay. And | know we don't have that in front of us,
15 but do you recall with any greater detail what that new
16 letter said?
17 A | can't recall at this tine.
18 MS. KRISTENSEN: | wonder if it's included.
19 MS. MATSUMOTO | believe | saw one for one
20 of the other facilities.
21 MS. KRI STENSEN. Maybe one of the many things
22 we'll do at lunch is check and see if we can find that
23 followup letter
24 VWhat other facility did you see, Sarah?
25 MS. MATSUMOTO |'mnot sure. | don't think
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It was with respect to Bosna.

Q  Was the subsequent letter -- this is the My 17th
letter. So was the subsequent |etter also a letter of
war ni ng?

Yes, | believe so.

Were there any further actions taken by Department of
Ag with respect to that letter of warning?

A No.

Q Di d you have any further discussions -- did you have
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10 any discussions with anyone at the Bosma facility about
11 that subsequent letter?

12 A Not regarding the subsequent one, no.

13 Do you know when your next inspection of any of the

14 defendant dairies is scheduled to occur?

15 A Not wi thout ny conputer -- wthout ny conputer, | don't
16 have it. But Cow Palace, we did theirs March 2013. So
17 somewhere between 18 and 22 months |ater we'll do

18 theirs.

19 Q |s there any reason why you woul d conduct an

20 investigation of a facility outside your normal 18 to
21 22 nont hs?

22 A Only if there was a conpl aint.

23 But without a conplaint, you just stick to the nornal
24 schedul e?

25 A Yes.
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1 Q Does your routine inspection schedule get altered in
2 any way depending on what you find at a facility?
3 A Yes. If there's -- if there is some potential to
4 pol lute, I wll put themdown to that 18 nmonths. |If
5 there's not been issues in the past, they may get
6 bunped out to that 22 nonths.
7 Q Have any of the four defendant dairies that are
8 involved in these |awsuits been kicked off the routine
9 schedul e and put on that shorter time frane?
10 A Not that |'m aware of.
11 Q In your opinion, is Cow Palace in conpliance with the
12 I nspections that you've conducted so far?
13 MR SNYDER  Cbjection. Specul ative.
14 A The inspection that | did in March 2013 -- yes, March
15 12, 2013, they were in conpliance.
16 Q Same question with respect to the Liberty Bosna
17 facility.
18 MR SNYDER  Cbjection. Specul ation.
19 A On the April 10, 2013, we did find them out of
20 conpliance. W gave thema warning letter for record
21 | ssues and application issues.
22 Q Have you had any followup with themon those two
23 | ssues?
24 A No.
25 Q Do you -- is that --
=== Central Court Reporting 800. 442. 3376 rage 130


http://www.centralcourtreporting.com

CARE vs. Cow Pal ace Dan McCarty 02/25/2014

A Because they have the elevated nitrate levels -- or
nutrient levels, those -- I'Il review themat the next
routine inspection.
Q \What document are you | ooking at?
8, page 365.
Those two concerns that you've identified on 365, those
aren't enough, in your opinion, to make your routine
I nspection schedule be altered; is that correct?

MR. SNYDER: (bjection. Mscharacterizes.
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10 A That is correct. | think the nutrient levels, they

11 need to have several cropping cycles to evaluate the

12 effectiveness of what's being done.

13 Q Ckay. Based on your nost recent inspection, is D&A
14 Dairy in conpliance?

15 MR. SNYDER: Objection. Speculation.

16 A Fromthe March 13, 2013, they were out of conpliance

17 for the sanme -- | believe for the same issues, the high
18 nitrate levels.

19 Q Wre those issues that you just identified wth D& A
20 enough to kick themout of their otherw se routine

21 I nspection?

22 MR. SNYDER: (bjection. M scharacterizes.

23 A No.

24 Q Sanme question with respect to George DeRuyter & Sons

25 Dairy. Based on your inspections, are they in
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1 conpl i ance?
2 A Based on the March 2013 --
3 MR. SNYDER: Calls for specul ation.
4 A - they were also out of conpliance due to the high
5 nutrient levels and soil sanples.
6 Q Based on what you just identified, was that enough to
7 kick themout of the routine schedule that you
8 previously discussed?
9 A No.
10 MR. SNYDER: (bjection. Mscharacterizes.
11 Q  Turn to Exhibit 16, if you could, page 131
12 A Page 157
13 Exhibit 16, page -- last three nunbers are 131. And
14 | ooki ng at your conments there, again, M. Snyder asked
15 you about all of that, and he asked you about -- you
16 see in paragraph 8 there under soil nitrate-N,
17 you -- this is your typewitten notes; is that correct?
18 A That is correct.
19 | see that after those nunbers for the one, two, three,
20 four fields that you' ve identified -- or five fields
21 you wite "sanples were taken right after manure
22 application were made." Do you see that?
23 A Yes.
24 Q What significance, if anything, does that have?
25 MR. SNYDER: (Objection. Specul ation.
EEE Page 132
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1 A The sanples -- these particular fields, again, it was
2 one of those instances where the field nen were unable
3 to get to the field before the manure application took
4 place, and so we were seeing these high elevated
5 | evel s, nutrient levels. But the available nitrogen in
6 that manure is not readily available for plant
7 consunpti on
8 Q kay. I'mtrying to -- you just -- for whatever
9 reason, you included that conment in your conment
10 section. Wiy did you include that comment, and
11 specifically about "sanples were taken right after
12 manure applications were made"?
13 A Because those nunbers were high, higher than our
14 threshold. Usually our -- those numbers -- or the
15 numbers that we're looking for in soil tests are done
16 before an application, not after.
17 Q So the timng of the test in terms of when the manure
18 was applied affects the end result, correct?
19 A Yes.
20 MR. SNYDER: (bjection. Mscharacterizes.
21 Q  And you had received high nunbers for nitrates on the
22 fields you identified, and part of that, at |east, you
23 are explaining by the comment that sanples were taken
24 right after manure applications were nade, right?
25 MR. SNYDER: (bjection. Mscharacterizes.
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1 A Yes.
2 Q  Another comment you have in here, it talks about double
3 cropping. Do you see that?
4 A Yes.
5 Does that affect the results of the nitrogen in the
6 soils that you would see?
7 MR. SNYDER:  (bjection. Specul ation.
8 A They will not quite double, but alnost double the
9 amount of nutrient uptake because you've got two crops
10 grow ng on them
11 (OFf the record.)
12 MS. KRI STENSEN. Subject to seeing some
13 different or new docunent, |'mdone with my questions.
14 MR. SNYDER. |'mgoing to ask a couple
15 foll owup questions and we'll be done.
16
17 FURTHER EXAM NATI ON
18 BY MR SNYDER
19 Q M. MCarty, earlier you were tal king about your work
20 with the Idaho Departnent of Agriculture and
21 doing -- working with beef cattle. Ws that work
22 simlar to the inspection, the dairy inspections you're
23 doi ng today?
24 A No. It was nothing close. W were not review ng any
25 kind of nutrient or soil testing or anything |ike that.
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W were trying to get themoff the creeks.
Q You were asked about the 5/17 letter of warning, and

you nentioned it was revoked |ater on, and a new letter

was sent.
Yes.
That same letter still nmentioned that there was a

problemw th elevated nutrient levels in the soil
right?
A Yes.

© oo N o o M~ W N P
g

10 Didit tell Bosma and Liberty Dairies what to do to

11 address that?

12 A | don't recall without the letter.

13 W' re tal king about sampling in the fields and how it
14 hit a spot with manure init.

15 A It just hit a sanple that was not representative of the
16 fielditself.

17 Q Do you know whether the sanples that are collected

18 are -- multiple sanples are collected and then conbi ned
19 t oget her ?

20 A | don't take any of the tests, so | have no know edge
21 of ...

22 Q Does the Department of Ag -- Washington Departnent of
23 Ag or do you tell dairies howto take soil sanples?

24 A No. There is a soil sampling protocol that | believe
25 IS put out by extension that tells themhowto do it.
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Q Do you know what that docunent says?
A No.

MR, TEBBUTT: Could you speak up?

THE WTNESS: No, | don't.
About doubl e cropping on fields, we were tal king about
one of the inspection reports said they were double
cropping. Did you identify what fields were being

doubl e cropped? | believe we were tal king about Bosna.

© o N o o &~ W N P
1O

A On Bosma's, | think | had a corment on there that al

10 fields were being double cropped except their Trevino
11 field.

12 Q Is that all the fields total, or all the fields that

13 you identified as having high nitrate val ues?

14 A | can't recall that.

15 And did you -- how did you verify that double cropping
16 was occurring?

17 A | took their word for it.

18 That's all | have.

19 (OFf the record.)

20

21 MS. HOLMES: Just so we can clear up the

22 record, we have -- we discussed before the break adding
23 Exhi bits 26 and 27, which were two docunents produced
24 today by the Washington Departnment of Ag to the

25 deposition of Dan McCarty. By stipulation of counsel,
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1 those will be added to the record.

2 M5. KRISTENSEN: And I'll make a note that |
3 have the sane standing objection that | tal ked about

4 this norning with respect to both 26 and 27.

5 (Exhibit Nos. 26 & 27 marked for identification.)
6 (Deposi tion concl uded.)

7
8
9

(Signature reserved.)
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CHANGE AND SI GNATURE SHEET

I, the undersigned, DAN MCCARTY, do hereby certify
that | have read the foregoing deposition and that, to the
best of ny know edge, said deposition is true and accurate,
with the exception of the follow ng corrections |isted
bel ow

PAGE LI NE CHANGE

Dat e Si gnat ure

Case nane: CARE v. Cow Pal ace, et al.

Cause Nos.: CV-13-3016-TOR, CV-13-3017-TOR, CV-13-3018-TOR,
CV-13-3019- TOR

Date taken: February 25, 2014

Return to: Central Court Reporting
1700 Seventh AVe., Suite 2100, Seattle, WA 98101
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1 CERTI FI CATE
2
3 |, KYLIE HAMM NGTON, a Certified Court Reporter,
4 do hereby certify that | reported in machi ne shorthand the
5 deposition of DAN MCCARTY, called as a witness at the
6 instance of the Plaintiff, for purposes of discovery in the
7 above-entitled cause; that the said witness was duly sworn
8 by ne; that the reading and signing of the conpleted
9 deposition by the witness was reserved; that the foregoing
10 transcript was prepared under ny personal supervision and
11 constitutes a true record of the testinony of the said
12 witness.
13 | further certify that | amnot an attorney or
14 counsel of any parties, nor a relative or enployee of any
15 attorney or counsel connected with the action, nor
16 financially interested in the action.
17
18 DATED this 17th day of Mrch, 2014.
19
20 Kyl i e Hamm ngton, CCR, RPR
Certified Court Reporter
21
22
23
24
25
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